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OPENING TESTIMONY OF rAHMON mOMOH

I. summary and Recommendation

This testimony reviews the Overland Audit (herein Audit Report) of Pacific Bell’s monitoring reports as part of the 2002 New Regulatory Framework (NRF) review.  The Office of Ratepayer Advocates (ORA) concurs with the Audit Report findings that the current monitoring reports are outdated and deficient in several areas.  ORA recommends a workshop to address the issues outlined in the Audit Report.  The workshops would be a collaborative process between all interested parties to review and update the NRF monitoring reports.  ORA also recommends that the workshop agenda include topics such as changes to the filing intervals for monitoring reports, development of a secured electronic filing system using current Internet technology, penalties for late filings, and information about competition in the telecommunication industry. 

Pacific Bell has indicated its interest in streamlining and simplifying the monitoring process.
   To the extent that issues cannot be resolved in the formal workshops, a review procedure before the Commission should be provided.

II. BACKGROUND

In Decision (D.) 89-10-031, the Commission decision adopting the incentive-based regulatory framework, the Commission stated:

The monitoring objectives described in this section will provide the Commission and interested parties with necessary information to ensure the successful implementation of the adopted regulatory framework….  Under an incentive-based regulatory program, a monitoring framework with both periodic and point-in-time evaluation opportunities will allow us to measure the adopted program's impacts on utilities, ratepayers, and new competitors in the marketplace.  In order to accomplish a smooth transition to the adopted regulatory program, we recognize the need to establish meaningful measurement tools that will permit comparison of utility performance under the adopted program to our regulatory goals.  (D.8-10-011, pp. 305-306.)

Furthermore, the Commission established seven regulatory goals for monitoring a utility’s performance under the NRF program:

1.
Universal Service,

2.
Economic Efficiency,

3.
Encouragement of Technological Advancement,

4.
Full Utilization of the Local Exchange Network,

5.
Financial and Rate Stability,

6.
Avoidance of Cross-Subsidization and Anticompetitive Behavior, and

7.
Low Cost, Efficient Regulation.

For each of these goals, the Commission set several specific monitoring format requirements.  According to the Commission, the monitoring plan is viewed as a dynamic process that should be flexible and adaptable as needs for information become apparent.

In the “Monitoring” Decision (D.91-07-056 dated July 24, 1991), the Commission emphasized the significance of an effective monitoring program as part of the NRF program.  In subsequent actions, the Commission stated that a balance must be struck between developing a comprehensive and effective monitoring program and streamlining the vast number of reports regularly submitted, to achieve low-cost, efficient regulation.  (41 CPUC 2d 89, p. 104.)

In D. 94-06-011 (the 1992 Review decision), the Commission found that parties should have an opportunity to comment on the then Commission Advisory and Compliance Division (CACD, whose successor is Telecommunications Division) administration of the monitoring reports, and adopted a procedure for soliciting comments from interested parties regarding proposals to eliminate monitoring reports.  The procedure required CACD to give notice to the local exchange carriers (LECs), Division of Ratepayer Advocates (DRA, now ORA) and interested parties of record in A.92-05-002 and A.92-05-004, of any reports that CACD proposes to eliminate from or add to the monitoring requirements.  Parties have 15 days from the date of notice to submit their comments or objections.  CACD was required to include as part of its final determination as to the disposition of the reports, an explanation of its rationale for either adding or eliminating reports.

No comprehensive review of the monitoring reports has occurred since the early 1990’s. The list of reports required from Pacific Bell in the financial area was modified once in 2001 at the request of Pacific Bell to delete certain MR (FCC basis) accounting reports.

III.
The Overland Consulting Audit Report
A. The Audit Report concludes that the current monitoring reports should be revised to effectively evaluate the NRF regulatory scheme.  The Audit Report established that many of the current monitoring reports are out-dated and do not provide sufficient relevant information to assist the Commission in meeting all of its NRF goals. The audit concludes that, “neither the program itself nor the content of existing reports has been modified to adapt to changes in the rapidly evolving telecommunications industry.”
  

Overland notes that the Commission’s monitoring reports, last revised in 1992, have degraded over time. Furthermore, changes in the telecommunications industry, in particular, changes that require Pacific Bell to open its network to local exchange competitors, have not been matched by changes in required monitoring reports or in the design or content of existing reports. More than half of nearly 300 monitoring reports in active status during the audit period were service-specific embedded cost reports based on a costing program, the Profitability Information (PI) System, which Pacific Bell no longer maintains. The usefulness and reliability of these reports are questionable. Some of the monitoring reports Pacific Bell filed appeared to bear only a tangential relationship to NRF regulatory goals. At the same time, data that appeared critical to evaluating the success of NRF, including statistics to measure technological advancement and customer satisfaction, was sometimes lacking even though required by the monitoring program. Some reports appeared to be missing because Pacific Bell placed a strict, limiting interpretation on what it asserted it was required to file.

Overland summarizes the problems as follows:

· The monitoring reports do not provide sufficient relevant information to assist the Commission in evaluating the degree to which the NRF framework meets certain key regulatory goals.

· The monitoring reports do not produce information necessary to evaluate the progress of local exchange competition. 

· The financial reports were inadequate for the purpose of evaluating Pacific Bell’s financial position and results. In general, the financial data filed with the monitoring reports was confusing and inadequate for the purpose of evaluating Pacific Bell.

· The Intrastate Earnings Monitoring Report cannot be relied upon to reflect objectively Pacific Bell’s regulated intrastate earnings. 

· The organizational data Pacific Bell provided in its Significant Affiliate Transactions (O.I.R.) report was inadequate to achieve Commission monitoring objectives and was not filed on a timely basis with the rest of the report. 

· Information filed by Pacific Bell in the technology subject area was a fraction of the information required in the May 1992 NRF Monitoring Report Assessment. 

· Pacific Bell did not file customer surveys it conducted during the audit period with its monitoring reports. 

IV.
ORA’S ANALYSIS

ORA concurs with Overland audit report regarding the need to make the monitoring reports more efficient and relevant to a changing regulatory environment.  Furthermore, ORA is deeply concerned about Pacific Bell’s attempts to limit the Commission’s ability to monitor its operations by refusing to respond to data requests and to submit monitoring reports.  If the Commission allows Pacific Bell to continue to undermine its orders, the Commission will lose its authority.  The monitoring reports are one of the primary tools available to ensure that a utility, such as Pacific Bell, complies with the Commission’s directives and orders.  Moreover, monitoring reports can be very useful to determine early signs of problems with the utilities or to informally evaluate financial results and filings before the CPUC.

During the 1999 review period, Overland discovered that Pacific Bell failed to file 28 monitoring reports as required by Commission orders. In most cases, Pacific Bell unilaterally stopped submitting these monitoring reports without following proper procedures.  In addition, Pacific Bell was not responsive to several data requests from ORA and Overland regarding information that could assist the Commission during this NRF review.  

When adopting the New Regulatory Framework, the Commission stated: “we believe that this change warrants continuation and expansion of our already comprehensive monitoring of these utilities’ operations in order to provide prompt signals if potential problems arise.” (D. 89-10-031, dated October 12, 1989, p. 305.) The Commission further states: “this increased freedom does not mean that the Commission will countenance a more restrictive information access policy...  Indeed, we view the success of the new regulatory framework as inextricably linked to the quality of the Commission’s access to utility information.” (Emphasis added.) (Ibid.)

The Audit Report has provided a starting point for the next stage of the monitoring reports evaluation. ORA recommends that the Commission reevaluate the nature of the information needed both to effectively monitor the performance of the NRF utilities and to evaluate generally how effectively the NRF structure itself is working.  The Commission should not tolerate any utility attempts to delay or refuse necessary information.

Since the New Regulatory Framework is a dynamic process, it is essential that the monitoring reports be adaptable to a changing regulatory environment.  Understandably, some of the monitoring reports that were relevant a decade ago might not be relevant today.  It is imperative that the monitoring reports be adaptable to changes in the telecommunications industry.  ORA’s monitoring reports goals are:

1) More efficient: better utilization of Internet technology using secured web access.  ORA is aware of the failed experiment in the early 1990s to implement a computer link to transmit monitoring reports.  As indicated in D. 91-07-056, the Commission finds that “the computer link is … faster and better means of transporting data…”
 the computer link experiment failed mainly because it was the pre-internet era and the technology was not as advanced as it is today.  Fortunately, advancement in technology, especially the introduction of the Internet suggests that now is the time to revisit this issue.  ORA recommends that the Internet be explored as a means of submitting future monitoring reports. This could reduce paper work and storage problems currently being encountered by all parties.

2) More relevant data: as indicated in the Audit Report, “the monitoring program, last revised in 1992, does not provide sufficient relevant information to assist the Commission in meeting all of its NRF goals. Neither the program itself nor the content of existing reports has been modified to adapt to changes in the telecommunications industry.”
  ORA recommends a comprehensive review of the existing monitoring reports to ascertain if they are relevant in the current regulatory environment.  As part of the proposed workshop, ORA recommends that Pacific Bell compile the following information:

i) Identify available reports that could be added to the monitoring program to further the Commission’s ability to track market share, service quality, technology investment, productivity, operational and financial performance under NRF regulation; 

ii) Identify all reports issued to the legislatures, the Federal Communications Commission (FCC) and other governmental agencies regarding competitive environment and local and toll market share that may be useful before the CPUC; 

iii) Identify service-specific cost analysis reports used internally by Pacific Bell; and 

iv) Identify potential substitute reports produced in the normal course of business.

3) Timely filings: Pacific Bell has not been timely in the filing of several monitoring reports.  ORA recommends the Commission prospectively impose a penalty for late or incomplete filing to discourage such behavior.  

4) Less burdensome: to make the monitoring reports process more palatable to all parties, efforts should be made to reduce the time and effort involved in processing the monitoring reports.  ORA recommends that the scope and frequency of filing the monitoring reports be reviewed as part of workshop agenda. 

5) Less costly: one of the goals is a less costly, more efficient, monitoring report mechanism.  ORA recommends that outdated monitoring reports be deleted.  In Phase III of this proceeding or at the inception of proposed Workshops, ORA will submit specific recommendations about monitoring reports that could be deleted or added to ensure the Commission’s ability to maintain its regulatory objectives.

V.
CONCLUSION

Monitoring reports are needed to effectively monitor how well Pacific Bell, and other NRF utilities are meeting the regulatory goals adopted in D.89-10-031.  These monitoring reports provide the necessary means through which the Commission and its Staff can ascertain Pacific Bell’s operating and financial performances and respond to inquiries made by the public and legislatures.  The Commission must monitor Pacific Bell’s service quality, cost and financial performance to ensure that Pacific Bell operates within acceptable performance and financial parameters, for the protection of its shareholders and ratepayers alike. 

The Commission should order workshops to address the issues raised in the Audit Report and review the current monitoring reports to ensure that the NRF objectives are being met.

� 	Response of Pacific Bell to Regulatory Audit.


� 	In 1999, Pacific Bell requested the elimination of certain monitoring reports.  Resolution T-16545 dated August 23, 2001 eliminated 13 monitoring reports, to be replaced with a summary report, and modified five other reports in response to the Company’s request.


� Regulatory Audit of Pacific Bell for the Years 1997, 1998, and 1999 by Overland Consulting, February 21, 2002, pp. 21-1. 


� D. 91-007-056, dated July 24, 1991, p. 32.


� Overland Consulting Audit Report, February  21, 2002, pp. 21-1.
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