[image: image1.png]


[image: image1.png]

March 26, 2002

Honorable Joe Nation

California State Assembly 

State Capitol, Rm. 3126

Sacramento, CA 95814

Re:  AB 2754, Opposition
Dear Assembly Member Nation,

The Office of Ratepayer Advocates (ORA) opposes AB 2754, as introduced, February 25, 2002.  The bill sets procedural limits on the California Public Utilities Commission’s (CPUC) ability to penalize utilities for violations of statutes and Commission regulations that are in place to protect consumers.  The CPUC’s procedural due process and its approach to processing enforcement cases against utilities that have huge numbers of violations have been upheld by the Ninth Circuit Court of Appeals, Communications Telesystems Intl. v. CPUC, 196 F.3d 1011 (1999).  

The concern behind the bill appears to be that the CPUC’s process is unfair and leads to arbitrary results.  Utilities that have been found by the CPUC to have violated requirements to ensure consumer protection have, under current law, the opportunity to seek appeal in the California Courts of Appeal.  That is the channel where claims of any denial of procedural due process should be brought.  There is no need to revise the Public Utilities Code. Given that the CPUC already has sound procedural safeguards in place through its Rules of Practice and Procedure (Rules), as dictated by Public Utilities Code sections 1701.2 and 2100-2119, additional statutes are unnecessary.  Enforcement cases before the CPUC are categorized as adjudicatory and are already, under current law, subject to firm requirements to protect parties’ due process rights.  

Attempting to either restrain fines or the CPUC’s penalty procedure would not be good for ratepayers.  Substantial fines may be necessary, especially when a utility is a large, national corporation, to drive home to its management and shareholders that the unlawful conduct will not be tolerated in California.  Fines are also one of the few effective enforcement options.  The procedures contained in AB 2754 might be more appropriately considered for addition to the CPUC’s Rules.

Section 1 of the bill proposes that the Commission hold a hearing prior to imposing a significant penalty.  The Commission’s Rules already permit oral argument on significant issues, at the discretion of the Commission (Rule 76).  In adjudicatory proceedings, if an application for rehearing is granted, the parties shall have an opportunity for final oral argument before the Administrative Law Judge or the assigned Commissioner (Rule 8(a)).

Section 2(a) of the bill limits how the CPUC can fine a utility.  This section would unnecessarily limit the CPUC’s ability to craft appropriate fines.  For example, in the recent Pacific Bell repair service quality proceeding, ORA did not ask for a fine per se, but ORA did ask the CPUC to establish a penalty mechanism and to order any further relief the Commission deemed appropriate.

Section 2(b) of the bill adopts the CPUC’s current standards for determining fines.  For example, the Presiding Officer’s Decision, dated December 5, 2001, in the Qwest investigation (I.00-11-052) applies the same standards that are in the bill (Decision at 46-50).  Putting the standards in statute is unnecessary and would make it harder for the CPUC to update and modify its penalty procedures. The agency needs flexibility to craft reasonable sanctions in view of the particular violations, and, of course, appellate courts will be reviewing whether the CPUC imposed a level of fines that is appropriate.

Section 2(c) of the bill attempts to restrain fines the CPUC may impose, which can only have the effect of bringing fines back to the norm.  The CPUC already looks to precedent in setting fines, so putting this requirement in statute is unnecessary.

Section (e) of the bill attempts to limit the use of hearsay in CPUC proceedings.  Although Public Utilities Code section 1701(a) states that “[a]ll hearings, investigations, and proceedings shall be governed by this part and by rules of practice and procedure adopted by the commission, and in the conduct thereof the technical rules of evidence need not be applied,”  (emphasis added) it is important to understand that when the CPUC has found instances of illegal activity, it does not require every injured consumer to take the witness stand; the CPUC has used the evidence in compliance with legally recognized principles, for example, exceptions to the hearsay rule.   Section (e) of the bill would unnecessarily limit the CPUC’s use of available evidence, and make enforcement proceedings, where thousands of consumers were harmed, ponderous to the point that offending companies could escape full consequences for their conduct.  Consumer protection enforcement is critical for Californians now that consumers have choices and there is an incentive for companies to profit by circumventing requirements. 

If you have any questions, please contact me or Truman L. Burns at 415/703-2932, txb@cpuc.ca.gov.

Sincerely yours,

Regina A. Birdsell
Director
cc:    Assembly Member Roderick Wright, Chairman
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