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Dear Senator Brulte,

We heard your recent reference to ORA being opposed to long-term contracts.  The purpose of this letter is to clarify ORA’s activities regarding Long-Term contracts.

ORA has consistently supported efforts to give utilities alternatives to the spot market for energy.  The biggest tool available, up until most recently, has been the PX block forward market.  ORA urged the Commission to swiftly approve the utilities initial participation in 1999, which was broadly protested by energy service providers.  ORA noted the importance of block forwards in mitigating the volatility of peak prices, and for diversifying the utility portfolio.  ORA further supported increasing the MW limits that the utilities were subject to during 2000; while simultaneously safeguarding ratepayers from risk.

As to long-term contracts ORA has been supportive as well.  We do have a fundamental disagreement with utilities on the notion of pre-approval.  We do not support pre-approval of contracts that leave ratepayers vulnerable and regulators with only a quick or cursory review.  The downsides, including conflicts of interest, are simply too great to allow for this.  We understand that the timeframe to complete deals is short and cannot be held up for a long and detailed regulatory review.  

For years utilities have understood and operated with the notion of entering into contracts subject to detailed review of contracts at a later date.  The so-called reasonableness review allows for a careful review of all aspects of the contract.  The standard of reasonableness however, is what was known at the time the contract was entered into.  Utilities have never been faulted or penalized for contracts that looked good at the time, but turned out later to look bad.  Hence, there have been very few instances where utility actions have been questioned.  Examples where the Commission has imposed penalties include cases where utilities provided sweetheart deals to affiliates, and never simply because the deal turned out poorly.  

As a compromise, the Commission provided criteria that in essence said, if utilities show them really good deals, they would approve them in advance.  However, if they are not obviously really good deals, utilities could sign contracts subject to reasonableness review.  ORA could not support any of the contracts presented by utilities because they did not increase supply and decrease costs.

In November 2000, ORA initiated contact with PG&E regarding the use of performance-based ratemaking (PBR) as a substitute for a reasonableness approach.  ORA had identified several practical problems in doing a before the fact reasonableness review, and utilities had expressed strong distaste for after the fact reasonableness review.  ORA met further with PG&E on this topic in late December.  ORA commented on Commission standards for reasonableness review, and provided for an immediate price standard, along with a detailed conceptual approach toward putting PBR into place.  Recent events have superseded these discussions.

In the SDG&E Post Transition Ratemaking proceeding, ORA, UCAN, SDG&E and the PX negotiated a Performance Based Ratemaking settlement in 1999, which would have allowed SDG&E to enter into bilateral contracts.  This settlement, however, was rejected by the Commission based in part on concerns about the utility role in procurement of energy.

We would be happy to discuss this further with you or any of your staff.

Sincerely,

David E. Morse   

Cc:   
Honorable Jackie Speier

         
Linda Adams, Governor’s office
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