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February 8, 2001

Robert M. Hertzberg

Speaker of the Assembly

State Capitol, 

Sacramento, CA 95814

RE:  ABX1 18 Letter of opposition

Dear Mr. Speaker Hertzberg:

The Staff of the Office of Ratepayer Advocates (ORA) opposes Abx1 18, introduced January 25, 2001. The bill would permit the Director of Finance to accept assets from utilities.  It would also require the Commission to establish a dedicated rate component for the amortization of the utilities’ under collected purchased power costs.  The bill also contains language permitting the Department of Water Resources to enter into long-term contracts for energy.  ABX1 1 has superceded that language, so we are focusing our comments on the portions of ABX1 18 dealing with utility financial issues.

The bill provides for a 100% bailout of PG&E and Southern California Edison’s purchased power costs.  While allowing for the State Director of Finance to obtain utility assets (Sec. 11005.1) in exchange for allowing utilities to recover prior losses, the bill does not require that the State obtain any assets.  Thus, the bill allows utilities to recover all of their prior incurred losses in exchange for nothing.  The bill should be changed to require the utilities to give the State assets of commensurate value to the losses that they are allowed to recover.  

Sec. 368.2 (page 4) states that the utilities should be allowed to recover their reasonable costs that were previously incurred to purchase electricity.  However, Sec. 368.3 states specifically how those prior costs will be calculated and does not allow for the Commission (or anyone else) to determine if those costs are in fact reasonable.  Thus, Sec 368.3 negates the ability to ensure that the amounts of prior costs that are allowed to be recovered are reasonable as directed in 368.2.  The Commission must retain the ability to ensure that any prior costs that are going to be recovered from ratepayers are reasonable, as contemplated in Sec. 368.2.  The Commission is currently undertaking an audit to evaluate these prior incurred costs, and the results of this work should not be lost.

Sec. 368.2 allows utilities to charge customers for prior incurred costs that the Commission has already found to be illegal and unreasonable.  In addition to being inconsistent with the Commission’s findings, allowing the utilities to retroactively charge ratepayers for prior incurred costs may be illegal under Federal law.

Sec. 368.3 (c) specifies how adjustments to the transition cost balancing account should be made, specifically that the utilities’ retained assets will be recorded at their current book value, except for nuclear facilities.  Additional language applies to nuclear facilities that is vague and could allow for utilities to over collect their nuclear investment.  If this language is interpreted as best as possible for ratepayers, it would still result in an increase in ratepayer costs for those nuclear assets compared to treating those assets the same as other utility retained facilities.  This section also states how costs related to rate reduction bonds will be considered (the trust transfer amounts) and this does not appear to cover all the credits that ratepayers are due regarding the rate reduction bonds, to the tune of a few hundred million dollars.

Sec. 368.4 (a) specifies that a rate component be established to pay for the prior uncollected costs.  However, nothing prevents customers from bypassing this charge by seeking a different provider.  This could leave remaining customers to pay all these costs.  

Sec. 368.4 (a) also requires that these costs be amortized over 10 years, without any consideration as to whether this will require a significant rate increase for customers.  If this recovery is allowed, the Commission should be enabled to determine the timing of amortization in order to provide for stable, reasonable rates.

Sec. 368.4 (b) allows the utilities to stop procuring and providing generation to their customers at the utility’s discretion should the utility’s bond rating drops below BBB+.  The utilities should not be given the discretion to “turn off the lights” with impunity simply due to their credit rating.  This provision could undermine the utilities’ obligation to serve customers and provide customers with safe and reliable service.

Sec. 368.4 (c) allows the Commission to revisit the rate component related to the prior costs if a Federal court “requires an increase in an electrical corporation’s rate because the wholesale prices charged by generators of electricity were not just and reasonable”.  It seems illogical that a court would order an increase in the utility’s rates due to a conclusion that generators were charging an unreasonable rate.

Sec. 368.4 (d) requires that a rate component be established to pay in full any costs incurred by DWR to provide generation to utility customers.  However, it does not prevent customers from bypassing those charges by switching from the utility to another provider, which could leave remaining customers to pick up all the costs.

Sec. 368.4 (e) states that the utilities are merely the agent for collecting the monies for DWR and have no rights to the funds, even under bankruptcy.  However, such a statement may not legally shield these funds from the grasp of a bankruptcy court.  In constructing the rate reduction bonds in AB 1890, a much more detailed and rigorous mechanism was developed to ensure that the funds collected from ratepayers to pay off those bonds were shielded in bankruptcy proceedings.

By requiring specific rate components for recovery of prior losses and for payment for DWR generation, this bill greatly reduces the ability of the Commission to ensure that rates are stable and reasonable. For example, the Commission might otherwise be able to provide rate stability through the use of balancing accounts and deferrals of cost recovery, among other means.

The bill indicates that utilities’ retained generation should be sold to customers on a cost of service basis, but provides no such requirements.  Nor does it modify the existing legislation in AB 1890 that requires ratepayers to pay SCE a price for generation from the SONGS facility that is well above SCE’s costs through the year 2003.

We have already informally shared these concerns with your staff.  We are ready to work with you, your staff and other members on this bill or any other dealing with making utilities credit worthy.

Sincerely,    

David Morse

Cc: Honorable Roderick Wright

       Linda Adams, Chief Deputy Legislative Secretary, Office of the Governor

       Commissioners
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