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REPLY COMMENTS OF 

THE OFFICE OF RATEPAYER ADVOCATES

Pursuant to the schedule established in the Order Instituting Rulemaking (OIR or Rulemaking) the Office of Ratepayer Advocates (ORA) submits these Reply Comments responding as necessary to the comments submitted by other parties.  Time does not permit ORA to address all comments submitted by other parties and silence on any subject should not be interpreted as agreement.  

I. THE DEFINITION OF “UNIVERSAL SERVICE” SHOULD NOT BE EXPANDED TO INCLUDE ACCESS TO THE INTERNET


It is apparent from the Comments of the eighteen parties to this proceeding that there is little dispute regarding the growing importance and benefits of access to advanced communications and information services in the lives of California residents.  Only four of the commenting parties, however, support expanding the definition of Universal Service and consequent subsidy funding to include such services.  However, none of those parties used the criteria and feasibility measures outlined in the OIR to support their proposals.  ORA endorses the goals, but cannot endorse the means outlined in those proposals as the most efficient and effective way to achieve the goals of Senate Bill (SB) 1712.  Expansion of the California Teleconnect Fund (CTF) as proposed by ORA will not only achieve the goals of the parties supporting an expansion of universal service, but will also benefit more Californians at the least cost to ratepayers.  ORA recommends that if the Commission decides public program funds should be used to expand access to the Internet, that it adopt ORA’s proposal to expand the CTF.

II. SB 1712 HAS NOT PREDETERMINED THAT THE UNIVERSAL SERVICE PROGRAM SHOULD BE EXPANDED

Public Advocates on behalf of National Council of La Raza, Southern Christian Leadership Conference and California Rural Indian Health Board (Public Advocates) contends that SB 1712 has already determined that advanced communications and information services should be incorporated into universal services and the sole purpose of the OIR is to seek the Commission’s advice about how best to re-define universal telephone service to incorporate those services as components of basic service.
  Public Advocates quotes the legislation as directing the Commission to re-evaluate existing definitions of basic service “in a manner that will, to the extent feasible, effectively incorporate the latest [broadband] technologies.  “The emphasis on “will” is Public Advocates’.  ORA believes that Public Advocates’ interpretation of the legislation ignores the point of the qualifying phrase “to the extent feasible.”  The OIR specifically cites the legislation’s findings that,

(c) It is the intent of the Legislature that the commission initiate a proceeding investigating the feasibility of redefining universal telephone service…
 (emphasis added)

Public Advocates offers the declaration of Thomas J. Hargadon which states that expanding the definition of universal service is feasible because, 

… the current price for universal broadband access service is $10/month.  With ancillary and necessary ISP service and charges (less than $10/month in some cases), a total price of $20/month or less seems reasonable.  A lifeline rate for broadband universal service under California’s current law (50 percent) would be $5/month for broadband access, and $10/month for broadband access and ISP services.
  

ORA is concerned that Mr. Hargadon’s analysis is based on “…assumptions and conclusions…”rather than hard data. 
  Also, Mr. Hargadon’s analysis regarding the feasibility of expanding the definition of universal service does not appear to be based on the criteria set forth in the Universal Service Decision (D.96-10-066) or the feasibility criteria in the legislation, as required by the Rulemaking.
  Until the Universal Service criteria are changed, we are obligated to follow that standard to determine which services are essential and therefore appropriate for Universal Service subsidy funding.  

The California Association of the Deaf (CAD) urges the Commission to expand the definition of basic service to include access to wireless digital telephone and data service, broadband services through cable, DSL and/or ISDN lines and Internet services.
  CAD also asks the Commission to include those services in the Lifeline rate program.
  CAD’s comments describe the benefits that would accrue to the deaf and hard of hearing community if advanced communications services were included in universal service and the Lifeline program.  ORA supports targeting the needs of underserved and special needs communities and its recommendation to expand the CTF would achieve some of CAD’s goals at the least cost to ratepayers.  Unfortunately, CAD’s recommendations seek a blanket expansion of universal service and Lifeline service that ORA does not believe is appropriate at this time.

Latino Issues Forum and The Greenlining Institute recommend that the Commission include Internet service provider (ISP) costs in the ULTS program.  ORA understands that monthly ISP cost can be a barrier to Internet access for some low-income households with computers, but including those services in the ULTS program does not help low-income households without computers gain access to the Internet.  Expanding the CTF as proposed by ORA would help low-income households with and without home computers gain access to advanced communications services by providing more public access points.  

In its Opening Comments, the Deaf and Disabled Telecommunications Program Administrative Committee (DDTPAC) asks the Commission to include access to telephone relay service via video and the Internet to basic service.  The Alliance for Technology Access, The Great Valley Center and Mission Language Vocational School (Alliance) seeks to expand the DDTP program to include software and hardware that makes e-mail and Internet use accessible to persons with disabilities.  ORA does not question the benefit of such services to the deaf and disabled community and favors the focused approach of the proposals.  However, neither the DDTP’s nor Alliance’s recommendation include sufficient analysis of the impact on universal service funding for ORA to give the proposals wholehearted support.  Without information to determine if ratepayer funds are being used efficiently, ORA cannot recommend that the Commission adopt these proposals at this time.  As expressed earlier in regard to the proposal by CAD, ORA believes that an expanded CTF program could more efficiently achieve the goals sought by DDTP’s and CAD’s proposals.  

III. EXPANDING UNIVERSAL SERVICE TO INCLUDE ADVANCED COMMUNICATIONS AND INFORMATION SERVICES DOES NOT MEET THE CRITERIA OF D. 96-10-066 OR THE FEASIBILITY MEASURES SET FORTH IN SB 1712

Most of the parties
, including ORA, believe that expanding Universal Service to include advanced communications and information technology is premature since neither the criteria included in Universal Service decision (D.96-10-066) nor the feasibility measures outlined in the language of SB 1712 have been met.  In fact, The Utility Reform Network (TURN) believes that an expansion of the definition of universal service at this time might actually have a negative impact on low-income consumers inasmuch as the expanded definition will likely cause an increase to basic service rates that would affect telephone service penetration levels.
  Citizens Telecommunications Company of California, Inc. (Citizens) voices similar concerns in its Comments.  One of Citizens principal reasons for opposing an expanded definition of Universal service is because the “…cost of providing such services as part of basic or universal service is likely to be enormous.”

The California Cable Television Association (CCTA) believes the Commission should exercise restraint in intervening in emerging markets.  It contends that the best way to bring advanced services to as many consumers as possible is for the Commission to adopt policies that promote competition and infrastructure development.  Pacific Bell (Pacific) raises similar issues about Commission forbearance in applying traditional Universal Service principles and regulation to a not-yet fully developed market.
  

IV. REVISIONS TO THE CALIFORNIA TELECONNECT FUND (CTF) SHOULD REFLECT THE INTENTIONS OF SB 1712

Several parties recommend revisions to the CTF, but ORA is concerned that some of the proposed revisions do not reflect the intent of SB 1712.  Alliance recommends several revisions to the CTF.  First, it recommends that 

In addition to the types of CBOs that currently qualify, the Commission should include CBOs that serve rural, low income, or minority communities and CBOs providing service to persons with disabilities, Second, the services covered by the CBO component should be expanded, Third, the Commission should increase the discount for CBOs” and Finally, the Commission should inform CBOs about the availability of discounts under CTF.
  

The Opening Comments of the Community Technology Policy Council (CTPC) echo Alliance’s second, third and fourth recommendations.
  

ORA agrees that expanding the CTF for all eligible CBOs is the most efficient means to meet SB1712’s goals of bringing advanced communication and information technology to all segments of California society.  ORA is concerned, however, that too broad a definition of CBO eligibility would not necessarily achieve those goals.  In D.96-10-066 the Commission stated that, 

…we will develop the following rules.  In order to qualify for the CBO discount, a CBO must provide proof at the time of application that it is a tax exempt organization.  This CBO must also certify that it offers health care, job training, job placement, or educational instruction.  This latter requirement ensures that the discounted telecommunications services are being used to directly or indirectly benefit the public at large, and that the discount is not being used simply to reduce the CBO’s telecommunications expenses.
  

The current CBO eligibility rules are comprehensive and encompass CBOs providing services to rural and urban low-income and minority communities and persons with disabilities.  ORA is unclear why the CBOs Alliance refers to do not meet the current eligibility requirements.  What services are they providing to their constituencies that do not fall within the categories of health care, education, job training and placement?  If they do not fall within those categories, why should they be considered for CTF funding?  ORA recommends that the Commission consider expanding the current CBO eligibility rules only to CBOs providing Internet access opportunities to the public.  This is the only way to ensure that the public at large benefits as the Commission intended and that the goals of SB 1712 are achieved.  If the Commission adopts ORA’s additional eligibility standard or wants to consider a broader eligibility standard, ORA recommends that further comments be allowed or workshops scheduled to flesh out program details including what threshold level of public access is required for CBO eligibility on that basis.  

In regard to Alliance’s and CTPC’s recommendations that the list of eligible services and the level of discounts for CBOs be expanded, ORA cannot support those recommendations at this time without knowing what the impact would be on CTF subsidy levels.  Also, the intent of SB 1712 is to bring advanced communications and information services to as many Californians as possible.  Expanding CTF eligibility rules, services and discounts for CBOs should be contemplated only in light of SB 1712's goals.  

Alliance and CTPC recommend that the Commission take steps to ensure that all eligible CBOs are informed of the availability of the CTF discounts. The underutilization of the CBO portion of the CTF is well documented and CTPC’s assertion that the CTF is “…one of the best-kept secrets in California.”
 may be a possible explanation.  The DDTPAC also recommends that the Commission require telecommunications providers to annually inform consumers about low-cost or free services available to them.
  ORA supports any reasonable means to disseminate this information.  The success of public programs depends on consumers who could benefit from the programs being aware of them. 

V. EXPANDING THE CTF AS RECOMMENDED BY ORA IS THE MOST EFFICIENT WAY TO IMPLEMENT THE INTENT OF SB 1712

Expanding the CTF program to increase access at public locations will allow many more Californians to access the Internet per dollar spent than subsidizing in-home access.  ORA’s proposal focuses on the needs of Californians rather than a particular technology and is competitively neutral.  The Commission should not fall into the trap of selecting a particular technology for subsidization, as technologies change rapidly.

VI. CONCLUSION

ORA reiterates its earlier recommendation that the Commission not expand the definition of Universal Service to include Internet access at this time.  If the Commission determines that additional public program funds should be directed toward increased Internet access, ORA recommends that expansion of the CTF be considered as the most efficient means to achieve that goal.
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