


December 4, 2001

Paul Clanon

Energy Division

California Public Utilities Commission

505 Van Ness Avenue 

San Francisco, CA 94102


Subject:  Protest of Southern California Edison Advice Letter 1586-E

Dear Mr. Clanon,


ORA protests Southern California Edison’s (“Edison” or “SCE”) Advice Letter (“AL”) 1586-E, dated November 14, 2001.  AL 1586-E is the procedural vehicle Edison has chosen to implement the complex and seminal settlement between Edison and the Commission reached on October 2, 2001.  This sweeping and complex AL would implement a new post-transition ratemaking framework, and in the process terminate much of the existing ratemaking framework.  

The advice letter should be rejected.  The advice letter process will fail as a forum in which to adequately address the issues involved.  Rather, the significant issues raised in the course of implementing the settlement deserve the rigor of a formal proceeding.  Only the latter will permit the Commission to proceed with confidence that all implementing measures are faithful to the terms and intent of the settlement itself.  In addition to this procedural failing, Edison has failed to implement settlement provisions beneficial to ratepayers, and seeks to implement provisions not within the settlement which are harmful to ratepayers.

ORA recognizes that establishment of the element of the AL that is explicitly addressed by the settlement—the establishment of a Procurement Related Liabilities Account (PROACT) —may be deemed to require expeditious resolution.  This letter provides for such an alternative.

ORA does not protest the terms of the settlement agreement but does identify several areas in which Edison’s AL fails to implement the terms of the settlement agreement.  Furthermore, ORA has identified important issues raised by the settlement agreement that are not addressed in its terms and require Commission resolution.  Finally, ORA suggests a process for resolving issues. It bears emphasis that ORA is not protesting any element of the settlement.  Rather, ORA is protesting those elements of the AL that are inconsistent with the settlement or the stated intent of the settlement. 

In addition to procedural issues, ORA has several substantive objections. These include (1) the failure to credit dividend-related surplus to procurement related liabilities which would require ratepayers to contribute in excess of $600 million each year, (2) the future recovery of over $62 million in generation-related costs which are not procurement-related liabilities, and  (3) the premature implementation of utility-retained generation rates and ratemaking which are pending before the Commission. The multiple subjects addressed by the advice letter are extraordinarily significant and will affect customer rates for years to come. 

Edison’s AL deprives ratepayers of significant benefits conferred by the settlement 


The broad pattern of the settlement entered into by Edison and the CPUC is relatively straightforward.  The settlement moves toward a “clean slate” by defining what past procurement costs are recoverable, and by clearing AB 1890 accounting conventions off the books.  The settlement thus creates a post-AB 1890 ratemaking framework.  Since Edison’s procurement-related liabilities exceed its ability to satisfy them, Edison’s ability to contribute to those past liabilities is constrained, and is composed of two pieces: its current cash assets plus a relatively low $300 million.  However, on a going-forward basis Edison has a greater ability to contribute out of future rates from amounts that would be shareholder profits.  The settlement thus provides that shareholder dividends will not be distributed, but rather contributed to reducing past liabilities through distribution to Edison’s creditors. This going-forward contribution constitutes the bulk of what can be regarded as the “shareholder contribution” and likewise constitutes the bulk of the ratepayer benefit of the settlement.  ORA has determined that the AL fails in conferring this benefit, and must be modified to comply with the settlement provision that cash from dividend suspension be credited to procurement related liabilities. 

1. The AL contains no mechanism to pass-through suspended dividends to the PROACT

Relevant portion of settlement and advice letter

Section 2.5 of the settlement states, in pertinent part: 

“In order to expedite payment of its creditors, SCE will not declare or pay a Shareholder Distribution on its Common Stock prior to (a) the end of the Rate Repayment Period, or (b) if SCE does not recover all of its Procurement Related Obligations as of or prior to the end of the Rate Repayment Period, prior to the earlier of January 1, 2005 or the end of the Recovery Period. It is the intent of the foregoing that cash generated from Surplus be used to reduce Procurement Related Liabilities.”  (emphasis added)

Tariff filing: Procurement Related Obligations Account, Section 6, Recoverable Costs determination


The settlement provides that Edison shall not pay a dividend to shareholders as stated above, and further states the intent of the parties that such cash shall be used to reduce procurement related liabilities.  The settling parties did not state a particular mechanism, but just a general intent. Edison’s proposed PROACT has no provision to receive funds that will be available to pay off past procurement-related liabilities.  Since Edison has filed AL 1586-E as its chosen vehicle to implement the settlement, the AL is at variance with the settlement, and must be modified accordingly.  ORA therefore recommends an explicit credit to the PROACT that will generate about $642 million annually to pay down procurement related liabilities. 


The issue is complex because the settlement is not stated in ratemaking terms, but rather in terms of dividends, which are not a component of the ratemaking process.  ORA discussed this issue extensively with Edison, and made a straightforward query:  How is the cash generated as a result of dividend suspension used to reduce procurement related liabilities? Edison declined to provide an answer at the time, but provided a written response on December 3, which ORA is attaching.  In it, Edison acknowledges the intent to credit such revenue to PROACT, but cannot state how this will occur.  Edison’s attached verbatim response fails to acknowledge that the revenues available for dividends are embedded within “Recoverable Costs.”

ORA Recommended Findings


ORA recommends that the Commission make the following findings in its resolution of AL 1586-E.

1. The PROACT proposed in AL 1586-E fails to credit surplus attributable to the suspension of dividends to Surplus.

2. Provision 2.5 of the settlement agreement which addresses dividend suspension must translate dividends into ratemaking terms in order to give effect to the settlement intent to use surplus cash created to pay down procurement related liabilities.

3. A portion of return on equity can be attributed to dividends.

4. Pre-tax earnings on equity must be used to determine the effect of dividend suspension on cash. 

5. The PROACT must be modified to provide explicitly for surplus cash attributable to dividend suspension.

6. A tracking account to reconcile actual and authorized earnings should be used to calculate amounts available to pay down procurement related liabilities.

Dividends bear a strong, but not a necessary, relationship to authorized return on equity


Section 2.5 of the settlement provides that SCE will not declare or pay a shareholder distribution for a term largely defined by whether it has recovered procurement-related obligations.  “Dividend” is not a defined term in the settlement.  Dividends are also not the typical focus of rate regulation.  The more typical focus is whether the utility has a fair opportunity to earn a rate of return that is comparable to other business of comparable risk. The disposition of earnings in the form of dividend policy and practices is largely a matter of corporate governance.


In order to realize the intent of the settlement that cash generated from surplus be used to reduce procurement related liabilities, it is necessary to establish the relationship between dividends and earnings, and thus to cash and surplus. 


Dividends bear a strong relationship to earnings, but that relationship does not necessarily require earnings in order to pay dividends.  In the long run, there must be after-tax shareholder earnings in order to pay dividends.  These are after-tax earnings, because a corporation must first pay income taxes, before the net becomes available to its shareholders. Unlike shareholder earnings, debt is tax deductible.  Thus, the full amount of gross earnings that would be authorized for return on equity can be used to pay down debt. In a results of operations table, after-tax earnings are shown as “net for return.” A company that pays more out as dividends than it earns must shrink or become more leveraged.  Those cash payments come out of the “body” of the corporation.  Thus, in the long run there is a strong, and necessary relationship between dividends and earnings.


Note too that most companies do not pay out the full amount of after-tax earnings to shareholders, but rather retain some amount for further growth.  Historically, utilities and SCE have paid out a high percentage of earnings as dividends.


In the short run, the relationship is weaker.  Companies, especially utilities, tend to have and to seek relatively stable dividends and dividend policies.  Thus, a company may choose to pay dividends that exceed the after-tax earnings available.  A company may borrow money to pay those dividends. For example, Edison indicated - and ORA does not disagree - that Edison has almost certainly paid out dividends which have exceeded its after-tax earnings during some years.


Thus, there is not a necessary relationship inherent in the terms of the settlement between cash and dividend suspension.  For example, if Edison’s plant were to suffer major earthquake damage, the cash necessary to repair and replace facilities would lead to negative earnings, and possibly negative cash flow as well.  In order to give effect to the settlement, it is necessary to make sure that dividend suspension is related to cash generated from surplus.

Authorized earnings, and thus dividends, are a component of “Recoverable Costs”; “Surplus” has no claim on “Recoverable Costs”


“Surplus” is a defined term.  It is the difference between retail revenues and another defined term, that of “Recoverable Costs.”  “Recoverable Costs” depend on the amounts SCE is authorized to recover in retail rates, exclusive of procurement related obligations.  SCE provides a list of fourteen such recoverable costs in the PROACT.  Not all recoverable costs reflect actual out-of-pocket costs of SCE.  Several reflect revenue amounts or authorized revenue requirement.
  The amounts authorized for utility-retained generation, transmission and distribution all contain a provision for return on equity.


Because Edison includes the provision for return on equity as a recoverable cost, there is no mechanism for the cash made available from dividend suspension to be used to reduce procurement-related liabilities.  As currently structured, Edison will have earnings that cannot be distributed to shareholders.  This amount will simply be added to retained earnings during the dividend suspension period, and not used to pay down procurement related liabilities. Consequently, the recoverable costs portion of the PROACT must be modified so that cash amounts for earnings which result from rates shall be used to pay down procurement related liabilities.  The following is a mechanism designed to do just that.

The Commission must adopt a mechanism so that cash related to dividend suspension is credited to PROACT


As established above, there is not a necessary relationship between dividends and after-tax earnings.  Thus there is also not a necessary relationship between cash generated from surplus and dividends.  Cash is very real.  In order to effectuate the settlement, the Commission must recognize the strong but contingent relationship between cash and dividends.


First, any mechanism must account for the fact that only a portion of earnings is used to pay dividends. In order to identify dividend-related earnings, Edison’s
 actual dividends from the four quarters prior to dividend suspension would be multiplied by shares outstanding.  The result is $361.85 million per year.


Second, this amount would be translated into an explicit amount of authorized, but suspended, return on equity, which would be available to pay off procurement-related liabilities.  Because this amount is not earnings but for payment of debt, suspended return would be translated into dividend-related pre-tax return on equity. In order to derive this amount, the $361+ million above would be grossed-up for avoided income tax. This results in avoided cash requirements of $634.8 million per year.
 The true amount of cash recognizes both avoided earnings and avoided taxes on those earnings. Only in this way can the intent of the settlement to use cash generated from surplus be realized.


Third, the mechanism must account for the fact that authorized earnings are not necessarily equivalent to real earnings and real cash.  In order to recognize that surplus is the real difference between revenues and costs, only realized dividend-related earnings should be included.  In order to do so, ORA proposes that a Cash from Dividend Suspension Tracking Account be established, and that the balance from this tracking account be transferred monthly to the PROACT.  This account would compare residual authorized revenues from suspended dividends to actual residual earned revenues.
  It would also be capped so that the cash used to pay off PROACT would never exceed the cumulative authorized contribution from suspended earnings.  ORA will happily provide tariff language for a Cash from Dividend Suspension Tracking Account and the PROACT upon request of the Energy Division.

2. The Commission resolution should provide for a definitive resolution of capital expenditures included in current rates


Section 2.6 of the settlement provides for Edison to make capital expenditures equal to the difference between $900 million and that in current rates and adjust revenue requirement accordingly.  Provision 7.c of Edison’s proposed PROACT tracks the full $900 million against an unstated amount of authorized capital expenditures. The settlement limits ratepayer exposure by defining what would be a specific amount of additional allowed capital expenditures.


The proposed PROACT does nothing to further that definition.  ORA discussed this issue with Edison.  ORA is amenable to providing a further process to provide a specific dollar amount for capital authorization.  In ORA’s meeting with Edison, Edison indicated its understanding that the amount currently authorized consists of the sum of generation, transmission and distribution.  Generation should be straightforward, and based on the outcome of the utility-retained generation proceeding.  Transmission could be straightforward, but would involve the result from Edison’s FERC rate case.  Currently, distribution rates are set based on a rate PBR, rather than a specific level of revenue, so that authorized capital will need to be derived.

ORA recommends that the Commission resolution specify an expeditious process to define the level of capital expenditures included in current rates, in order to protect ratepayers and provide Edison with a clear expectation of the amount it will be able to spend.

3. The system average rate is not the same as “settlement rates”


In Section 6 of it’s Advice Letter 1586-E filing, SCE introduces a proposal which changes the meaning of “settlement rates.”  This changed meaning potentially leads to rate instability and changes in the relative responsibility of customer classes for paying off past under-collections.  SCE proposes to define “gross electric retail rates” to mean the system average rate.  Such a change from the settlement language would permit rate and revenue allocation changes for reasons other than those listed in the Settlement Agreement.  ORA opposes SCE’s proposal as a unilateral change of a key term of the settlement potentially resulting in rate instability and revenue allocation changes, which could harm some classes of ratepayers.


Section 2.2(a) of the Settlement Agreement states that: “The CPUC hereby agrees to maintain retail electric rates for retail customers in SCE’s service territory at no less than Settlement Rates during the Rate Repayment Period.”  Section 1.1(w) further defines Settlement Rates: “”Settlement Rates” means gross electric retail rates (including surcharges) in effect on the date of this Agreement as the same shall be hereafter increased or decreased to reflect (i) the combined effect on Surplus, if any, of both SCE’s Net Short Procurement Costs and CDWR Charges, as the same may exist from time to time during the Rate Repayment Period, when compared to the impact on Surplus of Stabilized CDWR Charges, (ii) Recoverable Costs directed to be incurred by the CPUC that are in excess of the Recoverable Costs referred to in Section 2.1(d), and (iii) uninsured costs, if any, or recognized force majeure events, such as earthquake, calamity, war and the like.”  The Settlement Agreement starts with a definition of settlement rates as gross electric rates including surcharges, and the Settlement allows for changes to these rates for very specific reasons such as increases in Net Short Procurement Costs and CDWR Charges.  If costs did increase, existing rates could be adjusted, but the same general rate structure would be maintained.   SCE’s proposal allows for much greater and more frequent changes to existing rates, and allows revenue allocation changes not directly linked to the rate changes contemplated in section 1.1(w) of the Settlement Agreement. 

SCE’s proposal would seemingly allow rate design and revenue allocation changes for any reason.  ORA opposes this proposal to change settlement rates parameters, as it could result in greater and more frequent rate design and revenue allocation changes.  If SCE’s proposal is adopted, SCE and other parties would have the ability to propose rate design and revenue allocation changes which could have a major impact on class revenue responsibilities.  Parties’ proposals could shift the amount or proportion that each customer class pays towards past under-collections.  And with SCE’s proposal, parties are able to change rates for more reasons than those enumerated in the Settlement Agreement.   

In June 2001 the Commission implemented rate surcharges for PG&E and SCE which have resulted in large rate changes.  After such major rate changes, it is preferable to have a period of relative rate stability.  Maintaining the Settlement Agreement definition of rates would result in fewer rate changes, as changes would then be limited to those enumerated in the Settlement Agreement, section 1.1 (w).  Using the settlement definition limits the allowable reasons to change rates and limits changes to the allocation of revenues between customer classes, and thus each class’ responsibility for paying off the past under-collection. The Commission should reject SCE’s proposal to change the definition of rates in the settlement agreement.

Establishment of the PROACT can be accomplished in a manner substantially independent from the associated ratemaking structure 


The PROACT is explicitly provided for in the settlement.  ORA further understands that prompt implementation of it is a key step in repaying creditors and reestablishment of Edison’s financial integrity.  To the extent that the Commission feels it incumbent to establish the PROACT at this time, the Commission should closely scrutinize the extent to which all the other accounting changes need to be established.  For example, the settlement does not change the accounting of public purpose programs, and thus the necessity to make create a new Public Purpose Program Adjustment Mechanism is unclear.


Indeed, establishing a PROACT, particularly on an interim basis, could be established with a minimum of other tariff changes.  PROACT essentially substitutes for the Transition Cost Balancing Account (TCBA).  The TCBA currently receives residual revenue from the Transition Revenue Account (TRA).  The TRA could be renamed, and disperse residual revenue to the PROACT, rather than the TCBA.


ORA discussed this simplified alternative with Edison.  Edison appeared reluctant to consider it.  In the longer term, it will be necessary to implement a full and comprehensive post-AB 1890 ratemaking structure.  The current structure was built through dozens of applications and advice letters, and the accompanying procedural scrutiny each of those bore.  A twenty-day protest period simply precludes researching the enabling authority to assure that the post-AB 1890 ratemaking structure respects those Commission decisions and resolutions which are still in force.


Should the Commission agree with Edison that it is vital to make all ratemaking changes now, ORA recommends that the resolution should expressly provide that any tariff change in AL 1586-E which is not to the PROACT, TCBA or TRA should be subject to refund if it is later determined that: (1) the tariff provision was not necessary to carry other the settlement, and 2) the tariff provision is contrary to pre-AL 1586-E Commission authority.  ORA considers this a minimal and necessary safeguard to assure that inadvertent changes which might slip through under the press of time are not allowed to frustrate actual Commission intent.  

Issues which are not addressed by the settlement

1. The AL implements URG balancing accounts which have not been approved by the Commission 


In Section 2c of AL 1586-E, SCE proposes to implement balancing account proposals, which SCE made in the Utility Retained Generation (URG) proceeding (A.00-11-038).  ORA recommends that the Commission reject this proposal and wait for the upcoming URG proceeding decision before URG balancing accounts are implemented for SCE.  In the URG proceeding, parties made different proposals and spent a lot of time explaining their positions and litigating the issues.  It makes sense to wait for a measured decision on these issues rather than implementing SCE’s preferred position.  In addition to the issues of the structure of the balancing accounts, ORA has concerns over how the balances in such balancing accounts should be reviewed.  ORA objected in the URG proceeding to proposals to amortize balances through advice letter filings.  ORA strongly recommends that formal applications be used to review these account balances to ensure that the Commission has adequate time to review the reasonableness of costs recorded in the balancing accounts.  At this time, SCE’s proposal to implement its own proposals is premature and should be rejected.

2. The AL includes account entries for URG revenue requirement which has not been approved by the Commission

Advice Letter 1586-E states the following at page 7:


The Settlement Agreement provides that Recoverable Costs (Commission authorized costs) will be subtracted from Settlement Rates to determine Surplus.  A category of Recoverable Costs is Utility Retained Generation (URG) costs.  The Commission has before it proposals to establish revenue requirements for URG in the URG Proceeding.  Prior to a final Commission decision in the URG Proceeding, SCE proposes to utilize its proposals in the URG Proceeding, with the modifications described below.  SCE will conform its Preliminary Statements to reflect the Commission’s ultimate determination of URG revenue requirements (emphasis added).


Advice Letter 1586-E Table 1 at page 12 lists SCE-owned utility retained generation recoverable cost categories.  The descriptions of recoverable costs in Table 1 and the attached draft Tariff Sheets are essentially identical to Edison’s litigation position in the submitted URG proceeding, A.00-11-038.

ORA believes it is unreasonable for the Commission to approve an Advice Letter adopting SCE’s litigation position in the URG position prior to a final decision in that proceeding.  ORA, TURN, Aglet and other parties filed testimony and briefs in the URG proceeding, and we are all waiting for both a draft decision and final decision.  The Commission should reject SCE’s Advice Letter, and order SCE to refile after a final decision in the URG proceeding.  If the Commission were to adopt the Advice Letter as is, it is likely that it would have to amend its decision later to incorporate changes stemming from the final decision in the URG proceeding.  The Commission would be making needless work for itself by adopting the Advice Letter now, as opposed to waiting until there is a final decision in the URG proceeding.

Regarding sunk costs for SONGS 2 and 3, Tariff Sheet 4, section NN (3)(b)(3)(a) amortizes SCE’s investment in SONGS over 9 years, in agreement with SCE’s URG testimony.  In the URG proceeding, ORA recommended that nuclear sunk costs be recovered over the remaining useful life of SONGS, based on the remaining Nuclear Regulatory Commission license period.  The NRC license for SONGS 2 and 3 ends in 2022.   The Commission should not adopt the 9-year amortization period in the Advice Letter, pending a final decision in the URG proceeding.

Regarding the return on SONGS 2 and 3 ratebase, Tariff Sheet 4, section NN (3)(b)(3)(d) sets the return at 9.49%.  Currently, SCE receives a reduced rate of return for SONGS and Palo Verde of 7.22% for 2001.  Since SCE requests that the Advice Letter become effective retroactive to September 1, 2001, it would receive a step up in its return for the balance of 2001.  In the URG proceeding, ORA recommended that SCE continue with the reduced rate of return for SONGS of 7.22% for 2001, and a full rate of return on 9.49% starting in 2002.  The Commission should not adopt the increased rate of return for SONGS now.

Regarding sunk costs for Palo Verde, Tariff Sheet 12, section NN (3)(c)(3)(a) amortizes SCE’s investment in Palo Verde over 9 years, in agreement with SCE’s URG testimony.  In the URG proceeding, ORA recommended that nuclear sunk costs be recovered over the remaining useful life of Palo Verde, based on the remaining Nuclear Regulatory Commission license period.  The NRC license for Palo Verde ends in 2026 and 2028.   The Commission should not adopt the 9-year amortization period in the Advice Letter, pending a final decision in the URG proceeding.

Regarding the return on Palo Verde ratebase, Tariff Sheet 12, section NN (3)(c)(3)(d) sets the return at 9.49%.  For 2001, SCE receives a reduced rate of return for SONGS and Palo Verde of 7.22%.  Since SCE requests that the Advice Letter become effective retroactive to September 1, 2001, it would receive a step up in its return for the balance of 2001.  In the URG proceeding, ORA recommended that SCE continue with the reduced rate of return for Palo Verde of 7.22% for 2001, and a full rate of return on 9.49% starting in 2002.  The Commission should not adopt the increased rate of return for Palo Verde now.

Regarding the return on SCE’s fossil plant ratebase, Tariff pages 24-26 continue SCE’s full rate of return method of 9.49%.  In the URG proceeding, ORA recommended that SCE continue with the reduced rate of return for its remaining fossil plant of 7.22% for 2001, and a full rate of return on 9.49% starting in 2002.  The Commission should not adopt the increased rate of return for SCE’s fossil plant now.

Regarding the return on SCE’s hydro facilities, Tariff Sheet 27, section NN (3)(g)(2)(c) continues SCE’s full rate of return method of 9.49%.  In the URG proceeding, ORA recommended that SCE continue with the reduced rate of return for its hydro plant of 7.22% for 2001, and a full rate of return on 9.49% starting in 2002.  The Commission should not adopt the increased rate of return for SCE’s hydro plant now.

Regarding hydro O&M and A&G expenses, Tariff Sheet 27, section NN (3)(g)(2)(d) uses authorized O&M and A&G expenses.  In the URG proceeding, ORA recommended that the Commission use the lesser of recorded O&M and A&G expenses versus SCE’s $45 million forecast.  The Commission should not adopt the O&M and A&G figures requested by SCE now.

3. The Risk Management Tools Memorandum Account should not be terminated at this time


Edison proposes to terminate the RMTMA.  The RMTMA has a zero balance.  In response to an inquiry from ORA, Edison indicates that it requested amounts in the RMTMA be transferred to the TCBA in A.98-09-008, and that parties, including ORA agreed to this request in a July 1, 1999 stipulation.

During 2000, the hedging tools purchases by Edison became significantly profitable.  As of the date of this protest, ORA has been unable to research the precise transfer of the RMTMA account balance which was requested.  In particular, ORA has not yet determined whether an authorization of amounts as of March 2000 extended to profits occurring after March 2000, and whether the procedure provided for by the RMTMA was followed.  In the event that the proper RMTMA procedure was not followed, additional amounts may be due to ratepayers.

Issues which are treated ambiguously by the settlement

Edison seeks to recover generation-related costs incurred prior to August 31, 2001

Ambiguity of settlement: Section 2.8 of the settlement states that balances in the Transition Cost Balancing Account as of August 31, 2001 shall have no further impact on rate unless the CPUC authorizes recovery.  Costs incurred after August 31, 2001 are to be recovered in rates.  SCE is seeking to recover numerous generation-related costs incurred prior to August 31 by transferring these costs to PROACT.

ORA understands the settlement to mean that AB1890 transition costs should not effect rates, whether those amounts are recorded in the TCBA, or in an account that could be recorded in the TCBA.  Edison seeks ongoing recovery of a variety of such costs.

	Account
	Amount ($000) /1

	QF shareholder incentives
	$     376

	Hazardous substance memo account
	 21,239

	Increased ROE on divestiture
	  5,107

	Non-nuke gen cap adds
	 24,870

	Fuel oil inventory
	 16,876

	Block forward memo
	      592

	PX credit audit memo
	      239

	Short-term gen cap memo
	      644

	Earned nuclear unit incentives
	 20,921

	Total
	 64,142


/1 Includes 8/31/2001 balances as well as Edison’s stated intent to seek recovery


In no case are any of the above costs consistent with the procurement related liabilities to be transferred to the PROACT.  Each and every line item of Table 1 in the Settlement Agreement is a debt owed to a third-party.  Each of the above items represent amounts that would be collected by Edison, and not a third party.

QF shareholder incentives were amounts arising during the transition period, which would have been recorded in the TCBA.   These amounts were granted to Edison based on purported, forecast ratepayer benefits.  ORA had opposed QF shareholder incentives based on a forecast.  The underlying forecasts did not account for the extremely high prices which occurred in 2000 and 2001.  

The increased ROE on divestiture represents an increase in shareholder profit for a transition activity related to disposing of various fossil assets.  This amount too would have recorded in the TCBA.  Again, the underlying activity burdened ratepayers rather than providing relief to them.  There is no rationale for burdening future ratepayers with this cost.


Earned nuclear unit incentives represent costs incurred prior to the AB 1890 transition period.  These represent amounts claimed by Edison for nuclear unit operation based on the level of energy produced, and do not represent a cash outlay to a third party or even by Edison, for that matter. 

Proposed ORA resolution: The Commission resolution should explicitly deny recovery of each and every one of the costs discussed above.  Recovery is contrary to the “clean slate” principle of the settlement, as well as the apparent definition of procurement related liabilities.  In any case, under the settlement the PUC clearly has discretion whether to allow recovery of costs incurred prior to 8/31/2001.  Responsible exercise of that discretion would lead to denying each of the items above.

Procedural issues 


The Commission and SCE reached settlement on October 2, 2001.  On October 5, 2001 ORA sent a letter to the Commission requesting that the Commission provide for an open and public process to systematically deal with numerous implementation issues posed by the settlement.  Regrettably, the Commission never acted upon that emergency request.  Now the Commission is faced with an enormously complex advice letter.


ORA realizes that it is necessary to deal with the establishment of a PROACT on a timely basis in order to restore Edison’s creditworthiness and to assure that creditors are paid in a manner that contributes to the restoration of financial integrity for Edison.  To that end, ORA contacted Edison to set up a meeting and met with several Edison staff on November 30.  This discussion was both lengthy and productive, but nonetheless resulted in identifying issues requiring further clarification.  It is simply incompatible with its mission for a public agency to rush to judgment on the very significant issues raised in Edison’s advice letter without an evidentiary process.


ORA has attempted to provide a detailed summary of issues related to the implementation of the settlement that require careful scrutiny and cautious resolution.  However, given the time constraints for responses imposed by the Energy Division, ORA’s effort is inevitably incomplete.  It would represent a grave procedural error to permit these tremendously important and complex issues to be resolved in the cursory manner that seems to be underway.  As articulated by TURN in its objection to the schedule and format adopted for implementation of the settlement, a rushed advice letter filing is ill suited as a procedural vehicle for this case.  The advice letter should be rejected, accompanied by instructions from the Commission to Edison to file an application instead.  Only the careful scrutiny of the terms and context of the settlement permitted by a formal proceeding will result in the settlement being implemented in a manner faithful to its terms and intent. 

If you need further information on the portion of this protest which addresses a proposed process please contact Mike Chamberlain at (415) 703-1960.

Sincerely,

Scott Cauchois

Senior Manager

Monopoly Regulation Issues Branch

cc:  President Loretta Lynch

       Commissioner Richard Bilas

       Commissioner Jeff Brown

       Commissioner Henry Duque

       Commissioner Carl Wood

       Bruce Foster, Edison [fax service to 673-1116]

       Jerry Royer, Energy Division

Attachment

Section 2.5 Dividend Suspension:

Section 2.5 provides that SCE will not declare or pay a Shareholder Distribution on its Common Stock until the balance in the PROACT is recovered.  The intent of suspending dividend payments as addressed in Section 2.5 is that all “cash generated from Surplus” be used to pay creditors and reduce Procurement Related Liabilities rather than pay shareholders.

As defined in the Settlement Agreement and set forth in Advice 1586-E, Surplus is calculated by subtracting SCE’s Recoverable Costs from revenues generated at Settlement Rates.  Recoverable Costs include all amounts that SCE is authorized by the Commission to recover and have been categorized in Advice 1586-E as follows:

· DWR Charges

· SCE Net Short Procurement Costs

· Utility Retained Generation (Both SCE-owned and Contract)

· Hedging Costs

· Employee-related

· FERC Jurisdictional Revenues (Transmission)

· PBR Distribution

· TTA Revenues

· Other Non-generation (Exclusions, Nuclear Decommissioning, and Public Purpose Programs)

Recoverable costs are comprised of both cash and non-cash amounts.  For example, DWR Charges are made up of a cash component representing amounts actually paid out and a non-cash component representing amounts due to DWR but not paid out as of the end of any given month.  Thus, the Surplus as defined above and recorded in the PROACT will be different in any given month from the amount of “cash generated from Surplus”.  The cash that is generated from Surplus on a monthly basis may only be used to pay creditors and Procurement Related Obligations – it may not be used to pay dividends to shareholders.  According to the Settlement provisions, beyond the revenues derived from the Settlement Rates (less Recoverable Costs), there is no other source of money to write down the PROACT balance.

� See tariff sheets 30351-E and 30352-E.  Items c, f, and g reflect revenue authorizations for generation, transmission and distribution respectively.


� Here, Edison International (EIX) would be used because the source of funds for EIX dividends has been the SCE regulated utility.


� Value Line Investment Survey, August 17, 2001, page 1785.  The last four quarters of dividends cumulate to $1.11.  Shares outstanding are shown as 325.8 million.


� This is based on a 35% federal tax rate and an 8% state tax rate.


� Actual residual earned revenues would be an amount net of revenues earned that are not attributable to the suspended dividend amount.  
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