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January 15, 2002

Jerry Royer

Energy Division

California Public Utilities Commission

505 Van Ness Avenue 

San Francisco, CA 94102


Subject: Comments on Energy Division draft Resolution E-3765

Dear Mr. Royer,


In accordance with the Energy Division’s (ED) December 28, 2001 letter, ORA hereby submits its comments on draft Resolution E-3765.

I. The Energy Division’s legal interpretation of the suspension of dividends portion is flawed, and cannot be reconciled with the actual language of the Settlement Agreement between the Commission and Southern California Edison (SCE).

The Energy Division’s draft resolution (DR) interprets the Settlement such that SCE must use foregone dividends to pay down procurement related liabilities (defined in Article 1.1(k) in the Settlement, and referred to here as PRL), but that foregone dividends have absolutely no effect on the amount ratepayers must pay to pay down procurement related obligations (defined in 1.1(l) and referred to as PRO).  In other words, the DR provides for dollar-for-dollar reimbursement to SCE, and does not reduce ratepayer liability in any way.  This grievously harmful interpretation deprives ratepayers of the primary direct financial benefit conferred by the Settlement.  In reaching this erroneous result, the DR necessarily ignores the actual words of the Settlement, and also fails to consider the series of relationships and concepts within the Settlement.  Furthermore, the DR’s erroneous result ignores not only the Commission’s   public statement about the Settlement, but SCE’s published statements as well.

ORA’s comments demonstrate that the Settlement compels a result that links the Surplus cash from dividend suspension to a commensurate reduction in the amount that ratepayers must pay for PRO. ORA’s comments both reference the proposed resolution, as well as SCE’s December 7, 2001 response to protests by ORA and other parties.  ORA does not repeat the discussion in our protest regarding an adoption of a mechanism to credit cash related to foregone dividends to PROACT, but the inclusion of a comparable discussion would logically follow from a lawful treatment of dividend suspension.

A. What is in dispute.

Cash from suspended dividends is part of Surplus, and must therefore be credited to PROACT.  While this conclusion is straightforward, demonstrating the construction of the Settlement is not.  As a preliminary matter ORA sets forth ED’s reasoning, and a series of critical issues in proving that the resolution is in error.  Several points are not in dispute.
  The essence of the ED resolution that ratepayers are obligated to pay is but a single sentence at page 30:

This is reflected in the Settlement where the dividend suspension is tied to reducing “Procurement Related Liabilities (i.e., outstanding debt) and not to the “Procurement Related Obligations” that are included in the PROACT (See Section 2.5 of the Settlement; cf Sections 1.1(k), (l), 2.1(a).)

As noted above, 1.1(k) and (l) are the separate definitions of PRL and PRO respectively.  The Energy Division thus finds that not only that PRL and PRO are separately defined terms, but that the proceeds to PRL and PRO are separate and unrelated.  ORA will show that Surplus links and relates PRL to PRO. 

Each of the following articulate ORA’s position on a disputed issue.  Most of the remainder of ORA’s comments on this issue show the validity of ORA’s position.

· The Settlement Term “Surplus” is essential to determine the meaning and application of Section 2.5.

· The cash from suspended dividends is part of Surplus.

· The reduction in PRL from suspended dividends leads to a direct and commensurate reduction in PRO.

· The Settlement between SCE and the Commission provides a determination of amounts SCE is to recover in retail rates.

B. The Settlement Term “Surplus” is essential to determine the meaning and application of Section 2.5

The ED resolution is fatally flawed in failing to consider, indeed to even mention, the definition of “Surplus.” The full sentence in controversy in Section 2.5, which addresses foregone dividends, is “It is the intent of foregoing that cash generated from Surplus be used to reduce Procurement Related Liabilities (emphasis added, Settlement at 15).”  

An initial matter, which SCE echoes, the DR needs to consider the definition of the term “Surplus” as used in Section 2.5 in order to determine the meaning and application of Section 2.5:  “…parties must show that suspended dividends are part of Surplus.  Surplus is defined as the difference between retail rates and recoverable costs; the latter term means amounts SCE is authorized to recover in rates, excluding PRO. (SCE December 7 letter at page 2).”   

The DR errs in interpreting Section 2.5 without reference to the definition of the terms contained therein. As discussed below, such reference leads, as a matter of plain language and logic, to the conclusion that Cash from suspended dividends is part of Surplus, and must therefore be credited to PROACT.

C. The cash from suspended dividends is part of Surplus 

The plain language of Section 2.5 states the Settlement’s intention that there be cash generated from Surplus. That being the case, suspended dividends must be considered in determining the amount of Surplus.  If suspended dividends are not part of Surplus, then “cash generated from Surplus” is set equal to zero.  This is a logical oxymoron:  generating no cash from Surplus means that the intent that cash be generated from surplus cannot be given effect. The Settlement would therefore be internally and irreconcilably contradictory.

Even if there were some actual basis for determining that this Surplus cash were in conflict with other provisions of the Settlement, in particular portions of the definitions, the Commission’s implementation must give effect to the Surplus cash provision.  The dividend suspension provision is a particular and specific provision.  Definitions are clearly more general.  In accordance with statute and case law, the particular dividend suspension provision is paramount to the more general definition.

D. The reduction in PRL from suspended dividends necessarily leads to a direct and commensurate reduction in PRO, and in the PROACT.

The Settlement requires that cash generation from dividend suspension must be credited in the same manner as other Surplus.  Section 2.1(b) is exceedingly specific: “SCE will apply all accrued Surplus to the PROACT…except as provided in Section 2.1(d).
” In order to carry out Section 2.1(b), the additional Surplus available from dividend suspension must be credited to the PROACT.  Consequently, the cash generated for PRL must also be used to reduce PRO.  The distinctions in application of proceeds that SCE argues for, and which ED proposes to adopt, are demonstrably contradictory to the Settlement.  As a matter of law, cash from dividend suspension must be applied to reduce PROACT balances.

Again, the DR errs in failing to mention or consider Section 2.1(b). .
E. The CPUC-SCE Settlement provides a determination of amounts SCE is to recover in retail rates.

The Settlement agreement cannot be understood as anything other than an agreement on large amounts of rates and revenues.  The term “Recoverable Costs” is defined as the amounts SCE is authorized by the CPUC to recover in retail electric rates (Article 1.1(r)).  Retail rate recovery cannot be understood or applied, absent the application of the terms of the settlement.  To put it very directly, the agreement between SCE and the CPUC in Section 2.5 to suspend dividends constitutes an authorization of the amounts SCE is to recover.

SCE puts the issue very differently.  SCE’s argument begins and ends with “As ORA admits, dividends are not a cost category authorized in rates as such….
 (December 7, 2001 letter at 2).
”  SCE only considers explicit categories of revenue requirement. The definition of Recoverable Costs is not limited to, or defined by, categories of revenue requirement.  It is defined as amounts for recovery. 

The Settlement’s modified treatment of dividends must be read as an adjustment to the amounts for recovery. First, as addressed above, all Surplus affects recovery, and Section 2.5 explicitly links dividend suspension to Surplus.   Inclusion of cash from suspended dividends is fully consistent with the definition of Recoverable Costs. Additionally, dividend suspension is a particular element of cost recovery.
 

There is no definition of the “amounts SCE is authorized to recover in retail electric rates.”  There is no restriction that such amounts are limited to categories of revenue requirement.  SCE therefore relies on terms not within the settlement to make its argument for excluding Surplus cash from dividend suspension from Recoverable Costs. SCE has not, and cannot prove a negative, e.g., that the effect of dividend suspension is not an authorized recovery amount.  The Settlement is wholly and entirely consistent if Recoverable Costs consists of revenue requirement less the application of cash from dividend suspension.

F. The DR contradicts both the CPUC and SCE public statements. 

Both the CPUC and SCE have made clear public statements regarding the Settlement (although SCE’s public statements and statements to regulators are contradictory).  The CPUC’s October 2, 2001 press release titled Consumer Benefits of the Filed Rate Doctrine Lawsuit Settlement could not be clearer: “Requires Edison shareholders to contribute at least $1.2 billion in dividends to the recovery plan, as well an initial $300 million adjustment to the beginning balance (emphasis in original).”

SCE includes the following on its current website.  In a document titled, Cost Recovery Settlement: SCE’s Path to Financial Health, SCE states, “The settlement benefits consumers because… It requires Edison shareholders to contribute at least $1.2 billion in dividends to the recovery plan, as well an initial $300 million adjustment to the beginning balance.” (Emphasis in original.) Both SCE and the CPUC use precisely the same words.  Both require a shareholder contribution.  A contribution is an amount given without compensation.  Under SCE’s and ED’s current interpretation whereby suspended dividend is not credited to PROACT, ratepayers would compensate shareholders for every dollar of shareholder contribution.    

It is essential that the Commission follow through on the commitment made by both the CPUC and SCE, and require the promised contribution of suspended dividends to the recovery plan by crediting it to PROACT.    

G. The Commission should hold oral argument prior to voting on this resolution.

ORA and several other parties urged the Commission to hold formal hearings, a request rejected by the DR.  The ED has now made an independent legal conclusion on a policy matter of extraordinary importance to the public, which ED proposes be resolved by a single round of comments.  ORA has raised serious questions about ED’s de novo interpretation of the settlement.  ORA recognizes the public benefit of prompt resolution of matters addressed by the resolution.  As a minimum step in decision making, ORA therefore recommends that the Commission hold oral argument on the draft resolution, and provide a forum where diametrically opposed interpretations of the settlement can be tested.  

Sincerely,

Scott Cauchois

Senior Manager

Electric Resources and Pricing Branch

cc:  President Loretta Lynch

       Commissioner Richard Bilas

       Commissioner Jeff Brown

       Commissioner Henry Duque

       Commissioner Carl Wood

       Paul Clanon

       Paul Douglas

       Bruce Foster, Edison [fax service to (626) 302-4829]

       Jerry Royer, Energy Division
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PROPOSED FINDINGS

14. The protest of TURN and ORA on the interpretation of the treatment of “foregone dividends” should be accepted. 

(Add to final resolution) The CPUC-SCE Settlement determines amounts SCE is to recover in retail rates.

(Add to final resolution) Cash used for foregone dividends is part of Surplus, and must therefore be credited to PROACT

ORDERING PARAGRAPHS

12. Delete

(Add to final resolution) SCE shall establish a Cash from Dividend Suspension Tracking Account for the purpose of crediting to PROACT the amount of revenue requirement attributable to foregone dividends.  This account shall be effective the same day as the PROACT. 
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� By “dispute,” ORA means both that there is no difference between the draft resolution and ORA, or reasoning by SCE and ORA that would be critical to the result reached in the draft resolution.  Significant facts, which are undisputed, are that: PRO and PRL are separately defined terms; SCE must use cash related to suspended dividends to reduce debt to creditors, and that dividend suspension generates cash.


� See Cal Code Civ Proc Section 1859; McNeely v Claremont Management Co. (1962, 1st Dist) 210 Cal App 2d 749, 27 Cal Rptr 87; Jackson v Donovan (1963, 5th Dist) 215 Cal App 2d 685, 30 Cal Rptr 755 


� The full sentence additionally reads “…except as provided in Section 2.1(d).”  Section 2.1(d) addresses securitization, which no party has argued would be related to dividend suspension.


� The full sentence additionally reads “…and therefore are not within the definition of Surplus.”  This portion of the sentence ignores and misstates ORA’s words.  Indeed, as stated in ORA’s protest letter, the first recommended finding is “The PROACT proposed in AL 1586-E fails to credit surplus attributable to the suspension of dividends to Surplus.”


� The definition to Surplus here would really refer to Recoverable Costs.


� If there were a conflict between the two terms, dividend suspension would therefore need to be reconciled with the definition of “Recoverable Costs.” Otherwise, the definition does not cover the effect of dividend suspension.








