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	Order Instituting Rulemaking on the Commission’s Own Motion to Assess and Revise the New Regulatory Framework for Pacific Bell and Verizon California Incorporated


	Rulemaking 01-09-001

	Order Instituting Investigation on the Commission’s Own Motion to Assess and Revise the New Regulatory Framework for Pacific Bell and Verizon California Incorporated.


	Investigation 01-09-002


EMERGENCY MOTION OF THE OFFICE OF RATEPAYER ADVOCATES TO lift the suspension on Pacific Bell Telephone COMPANY’s sharing mechanism and suspend PROCESSING 
Pacific Bell Telephone COMPANY’s application for Section 271 approval

I. INTRODUCTION
Pursuant to Rule 44 of the California Public Utilities Commission Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) hereby requests that the California Public Utilities Commission (Commission) immediately lift the suspension of Pacific Bell Telephone’s (Pacific) sharing mechanism, and suspend a decision on Pacific’s application for Section 271 approval until the final resolution of Rulemaking (R.) 01-09-001 and Investigation (I.) 01-09-002, the Commission’s rulemaking and investigation to assess and revise the New Regulatory Framework for Pacific Bell Telephone Company (Pacific).
 

ORA’s reason for this request is both simple and pressing:  Pacific has no other incentive to timely comply with the Commission’s efforts to assess and revise Pacific’s New Regulatory Framework (NRF). ORA’s preliminary analysis in the NRF review confirms that the status quo has proven to be enormously profitable to Pacific’s shareholders at the expense of ratepayers.  Recently received results of the Telecommunications Division/Overland audit report indicate that Pacific Bell had significantly under-reported its earnings to the Commission for the audited years 1997, 1998, and 1999.  While Pacific Bell had reported rates of return on its California intrastate rate base of 7%, 9%, and 10%,
 respectively, the audited results indicate that Pacific should have reported after-tax California intrastate returns on regulatory assets of approximately 12%, 16%, and 18%, respectively, nearly doubling Pacific’s originally reported returns.  These audited rates of return on assets correspond to after-tax rates of return on equity of approximately 16%, 25%, and 30%, respectively.
  

Pacific Bell’s reported rate of return for the year 2000 and estimated rate of return for 2001 is approximately 13% for each year,
 with corresponding rates of return on equity of 16% and 25%, respectively.  Applying the pattern of audited rates of return to these last two years’ data, ORA concludes that Pacific Bell’s currently reported rates of return are also likely to be significantly understated.  ORA estimates Pacific’s 2000 and 2001 returns on regulatory assets to range from 18 to 20 percent, and Pacific’s after-tax returns on equity to be in the range of 29 to 32 percent.  On a historical basis, these are extraordinarily high financial returns for a regulated monopoly.  On any basis, they are exceptional returns for any enterprise.

ORA’s initial review allows it to conservatively conclude that Pacific Bell’s after-tax return on equity has doubled since 1997, the first full year of the merger of Pacific Telesis (Pacific Bell's then-parent company) and SBC.  Ultimately, under the current suspension of the Commission’s revenue sharing mechanism, consumers have foregone approximately $40 per year per household in California.
  At the same time, Pacific’s average monthly local service bill has increased from $20 to $32 over the last three years.  In resisting first the Commission’s discretionary assignment of the NRF audit to ORA, and then ORA’s and TD’s discovery efforts, Pacific’s actions have served to stall the Commission’s NRF review and reassessment, to the detriment of customers.
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Whether Pacific, by dragging out the NRF review and resisting any re-imposition of a sharing mechanism to afford some protection for ratepayers, is acting as a “good regulatory citizen” and has the disposition to do so in the future if it secures yet more market share warrants consideration in the Commission’s deliberations regarding Pacific’s application for 271 authority. If Pacific is rewarded for prolonging the time in which it is able to reap outlandish profits at customer expense, there will be little or no incentive for Pacific to comply with Commission directives regarding the requirements of Section 272.  Pacific’s posture and pattern of bogging down regulatory oversight could be a grim omen.

However, ORA makes its request as a matter of regulatory principle, without assumption about the nature of the pending decision on Pacific’s 271 application.  Irrespective of whether the Commission wants to consider Pacific’s behavior as part of its decision in the 271 docket, the Commission should grant this motion as the only effective leverage available to ensure that its directives are followed and that the utility meets its obligation to provide agency staff with information key to its analysis.  Pacific is not keeping its part of the regulatory compact and the Commission needs to address this behavior decisively.  

II. DISCUSSION

A. Pacific’s Actions Have Delayed This Review Since Its Inception

Pursuant to Commission order, Pacific filed its application for a review of the NRF on May 1, 1992. From that time forward, Pacific has taken advantage of many opportunities to block the orderly and timely review of its NRF.

In November 1994, Pacific petitioned to modify D.94-06-011, the Commission’s order that ORA predecessor Division of Ratepayer Advocates (DRA) audit Pacific and present its findings in what was to be the second triennial review of Pacific’s NRF in 1995, to have the Commission’s advisory staff conduct the audit.  The Commission denied the petition in D.96-05-036.

Two years later, in June 1999, long after ORA had completed the audit plan, complied with necessary state contracting procedures, awarded the contract to the winning consultant bidders, and submitted the matter to the CPUC’s Executive Offices, Pacific again petitioned to modify D.94-06-011 to remove audit responsibility from ORA to the Commission’s advisory staff. By D.00-02-047 – which the Commission subsequently vacated – the Commission granted Pacific’s request. 

Pacific then began to oppose ORA discovery into its operations and revenues.  In May 2000, Pacific categorically objected to ORA discovery on the basis that ORA was no longer “assigned” to conduct the NRF audit. After ORA’s attempts to informally resolve the dispute were rejected, President Lynch, in August 2000, directed Pacific to respond; Pacific finally complied, but only for a brief time.  Pacific has systematically tried to “distance” ORA from the Commission, of which it is a part, and to marginalize the role of regulatory staff.  This pattern of conduct bluntly thwarts ORA’s ability to meet its statutory responsibility to California ratepayers, and impedes the ratepayer advocacy described in §309.5 of the California Public Utilities Code.

In October 2000, Pacific began to object to ORA’s further discovery requests as burdensome and beyond the scope of President Lynch’s directive and the NRF audit. This objection continued until August 2001 when the Commission vacated D.00-02-047 and, subsequently in D.01-08-062, clarified in no uncertain terms ORA’s discovery rights under Public Utilities Code sections 309.5 and 314.
  

B. Pacific Continues To Resist ORA’s Discovery Efforts In R.01-09-001 and I.01-09-002

Even after the Commission reaffirmed ORA’s discovery rights in this matter, Pacific continued to create hurdles and impediments that served to delay ORA’s analysis: 
Non-Responsive:  After Pacific failed to respond to ORA’s data requests by the due dates, ORA requested due dates for deliverables (on October 30, 2001, October 29, 2001, October 4, 2001, and September 18, 2001). Pacific consistently refused to respond to ORA’s request and specify a date by which it would respond to ORA’s data request.  Subsequently Pacific claimed that it was impossible to comply with certain ORA data requests.  Specifically, in a conference call on September 20, 2001, Pacific claimed that it had a problem working with 11 digits and would require additional time.  One week later, Pacific informed ORA that it had determined that it could work with 11 digits.

More recently, 10 days after the response was due, Pacific objected to ORA’s December 28, 2001, data request to interview various front-line Pacific employees.  In addition to claiming that “depositions are the proper vehicle for requesting the type of discovery ORA seeks,” Pacific claimed that union considerations and the need for a transcript of the proceeding further prohibited its complying with ORA’s request.
  Although ORA had offered to have a written transcript of the interviews available,
 Pacific nonetheless refused to comply, asserting that ORA must conduct such interviews in formal deposition. 
 

When ORA thereupon forwarded Pacific a data request seeking the identities of its front line staff in San Francisco so that it could identify potential deponents, Pacific indicated it would only provide a list of 15 employees of its choosing from the San Francisco area.
 When ORA reiterated its request for the complete list, Pacific responded with the claim that it would be difficult to retrieve the list of employees, stated that it was not sure if the records are in California or Texas, and reiterated that it has not agreed to allow the employees to be interviewed.
  Although we expect that ultimately we will be able to interview the employees as required, the point is that this is yet another time-consuming episode that has caused further delay.  

Incompetence:  At times Pacific seemed to feign incompetence.  For example, Pacific sought clarification of the same (or substantially similar) information on October 29, 2001, October 19 2001, September 6, 2001, and 

September 5 2001. ORA stated its agreement with Pacific's specifications by letter dated October 18, 2001; at an October 22, 2001, meeting ORA answered all of Pacific’s outstanding questions; in an October 29, 2001, meeting ORA again confirmed the specifications; and on October 31, 2001, ORA confirmed the specifications for the fourth time and asked Pacific to move on to production of the information.
   

Stalling Tactics: Pacific has used arbitrary and time-consuming procedures to thwart ORA’s discovery efforts.  Specifically, on October 11, 2001, Pacific forwarded ORA a (near 30 page) agreement obliging ORA to, among other things, maintain confidentiality and assume certain liabilities, and stated that it would not begin preparing its response until it was signed by ORA.  When ORA balked at this request, Pacific conceded that ORA, as regulatory staff, need not sign the document.

More recently, with respect to ORA’s request to interview duty repair technicians, Pacific refuses to take “no” for an answer.  After ORA director Regina Birdsell informed Pacific that ORA did not accept its proposal to allow its employees to “opt out” of depositions or believe Pacific’s objections to such depositions have any merit,
 Pacific responded that it was awaiting ORA counsel’s response as to whether ORA accepted Pacific’s conditions.

Tardy and Obtuse Responses: By providing dilatory and obtuse responses to ORA's data requests, Pacific stifled ORA’s discovery efforts in an equally effective, albeit more passively aggressive, manner. By way of example, ORA asked for Pacific’s definition of “primary line” for both a residence and a business as Pacific has used that term in an earlier response. On receipt of Pacific’s answer 

ORA was compelled to ask if Pacific’s definition was “the same definition of primary line that Pacific uses when reporting held orders to the Commission under GO-133B.” Rather than provide a simple yes or no answer to ORA’s question, Pacific answered, “A primary line for the purposes of GO-133B reporting is defined as the first POTS line at an address that carries E911 access.”  In pursuit of a coherent answer to the question asked, ORA was compelled to submit another data request asking Pacific to identify any statutory authority for that definition. Pacific responded with an objection on the ground that statutory authorities speak for themselves, the assertion that The American Heritage Dictionary, defines “primary” as “occurring first in time or sequence,” and the claim that GO 133B itself uses the term “primary line.”  More egregious than Pacific’s poorly taken objection and its unresponsive answer (there are 16 different meanings for the term “primary” in Webester’s New World Dictionary), is the fact that Pacific took more than two months to provide this response.
 

Compliance by Other Utilities:  ORA sent an identical data request to Verizon in order to get its customer information for quality of service survey.  That Verizon was able to provide all the necessary responses in just a little more than five weeks, while after ten weeks Pacific hadn’t even informed ORA of when its responses would be provided, is further evidence that Pacific is not genuinely committed to cooperating with the Commission’s review and responding to ORA’s data requests in a thorough and timely fashion.  

Harm to the Regulatory Process:  In R.01-09-001/I.01-09-002 the Commission directed the parties to submit their customer quality survey reports on January 15, 2002.
  Because loading the data, drawing samples, mailing and receiving the surveys, and conducting the analyses to prepare the report, requires several weeks, Pacific’s dilatory tactics have seriously compromised ORA’s ability to participate in the proceeding in a timely and meaningful way. 

C. Pacific Has Similarly Stalled the Telecommunication Division’s Audit

Based on TD’s audit report Pacific has been similarly resistant to TD’s discovery and audit efforts.  As set forth at length in the audit report, 
 Pacific has: 

Attempted to define data relevancy and limit the audit scope,

· Had a very long data request turnaround time (averaging 75 days),

· Shown an inability or unwillingness to provide data,

· Made numerous objections to providing data,

· Provided incomplete and non-responsive answers to data requests, and

· Left some data requests unanswered.

In light of these events, ORA is concerned that Pacific is likely to increase resistance in providing useful responses to ORA or any other parties that may participate in Phase 2 of the NRF proceeding, which is going to deal with TD’s audit report of Pacific.  Because of the excessive after tax profits being raked in by Pacific, it has excellent incentive to continue delaying efforts.  It has been highly successful at stalling any sharing of the excess earnings, and the Commission must act to reassert itself as the utilities regulator.
D. Timely Compliance With The Commission’s NRF Review Is Fundamental To Showing Pacific’s Ability To Comply With Section 272

As ORA previously noted:

“included in the Section 271 filing were certain affidavits that purport to demonstrate that they have met the requirements of Section 272 of TA96 as part of their effort to receive FCC approval of this Section 271 application.”
 

Though ORA takes issue with Pacific’s attempt to demonstrate that it has complied with the requirements of Section 272 on the basis of affidavits in the 271 proceeding, ORA agrees with Pacific that Sections 271 

and 272 are related.  Among other things, ORA states that “[t]he Commission should be especially cautious about approving the applicants’ Section 271 request absent a track record in Section 272 compliance.”
  

If Pacific is allowed to circumvent the Commission’s directives regarding audit compliance in the NRF review, and rewarded with excess profits for rendering the regulatory framework dysfunctional, while allowed to have its Section 271 application processed, there will be little or no incentive for Pacific to comply with Commission directives regarding the requirements of Section 272.  Indeed, there is every reason to believe that Pacific’s stalling will prove to be a clear indicator of its future posture with regulators.

III. CONCLUSION

Pacific’s incentive to thwart regulatory review rests in the fact that the status quo has proven to be enormously profitable to Pacific’s shareholders at the expense of ratepayers.  Pacific has no incentive to permit basic regulatory review of its operations when such review might well result in a change to the status quo and allow consumers a fair share of its extraordinary profits.   It is crucial that the Commission ensure that Pacific fully cooperates with all Commission directives, and not engage in delaying, foot-dragging tactics, to thwart regulatory review.  As a significant first step toward ensuring such cooperation the Commission should immediately grant the relief requested in this motion. 

For the above stated reasons the Commission should immediately lift the Commission imposed suspension of Pacific’s sharing mechanism, and suspend the procession of Pacific’s application for Section 271 approval until the final resolution of Rulemaking (R.) 01-09-001 and Investigation (I.) 01-09-002, the NRF review.  

Respectfully submitted,


Darwin E. Farrar

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-1599





Fax: (415) 703-2262

March 11, 2002



Email: edf@cpuc.ca.gov

ATTACHMENT A

ATTACHMENT B

ATTACHMENT C

ATTACHMENT D

ATTACHMENT E

ATTACHEMENT F

ATTACHMENT G

ATTACHMENT H

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a certified copy of the foregoing document “EMERGENCY MOTION OF THE OFFICE OF RATEPAYER ADVOCATES TO LIFT THE SUSPENSION ON PACIFIC BELL TELEPHONE COMPANY’S SHARING MECHANISM AND SUSPEND PROCESSING PACIFIC BELL TELEPHONE COMPANY’S APPLICATION FOR SECTION 271 APPROVAL” on all known parties to R.01-09-001, I.01-09-002 who have e-mail addresses.  Any appearance that has not provided the Commission an electronic mail address, was served by first class, paper mail, a copy properly addressed to each party.

Executed in San Francisco, California, on the 11th day of March, 2002.




Sue Ann Muniz
� This motion is being filed concurrently in R.01-09-001/I.01-09-002, the NRF review, and R.93-04-003/I.93-04-002 et.al., wherein Pacific has applied for Section 271 approval.


� All percentages herein have been rounded to the nearest percentage point.


�  Based on Pacific Bell’s capital structure and capital costs for December of each of the years, 1997-2001 as reported in Pacific’s monitoring reports PD-XX-13.


� Based on Pacific’s reported California intrastate rate of return for the ten months ended October 31, 2001 (P.D.-01-027, Pacific Bell Intrastate earnings Monitoring Report (IEMR)).  


� Estimated by dividing the total foregone sharing revenue as reported in the Overland audit for 1999 by Pacific’s 10 million customers cited in Oakland Tribune, Feb. 23, 2002.


� D.01-02-041


� See Attachment A.


� See February 6, 2002, letter from Nelsonya Causby, Pacific Bell Senior Attorney, to Darwin Farrar, Counsel for ORA, included as Attachment B.


� See February 4, 2001, letter from counsel for ORA to Pacific’s Nelsonya Causby, included as Attachment C.


� See Attachment B.


� See Attachment D.


� See Atachment E.


� See Attachment A.


� Ibid.


� See March 1, 2002, letter from Regina Birdsell to Cynthia G. Marshall, included as Attachment F.


� See March 7, 2002 letter from Cynthis G. Marshal to Regina Birdsell, included as Attachment G.


� These data requests and responses are attached hereto as Attachment H.


� OII. 01-09-002, Appendix B.


� Telecommunications Division Regulatory Audit of Pacific Bell for the Years 1997, 1998, and 1999.  Vol. I, pp. 2/3 – 2/4.


� See ORA’s August 23, 2001, brief on the Application by SBC for Provision of In-Region, Interlata Services in California and Compliance with Public Utilities Code Section 709.2, page 39.


� Ibid.
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