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Motion Of The Office Of Ratepayer Advocates


for Authorization to Publicy Release


its Report on Pacific Bell’s Handling of Residential Service Ordering and the Attachments to that Report 








INTRODUCTION


The Office of Ratepayer Advocates (ORA) makes this motion for a ruling or an order authorizing ORA to release to the public in non-redacted form its complete Report on Pacific Bell’s Handling of Residential Service Ordering (the Report), and all of the Report’s attachments.


ORA makes this motion on the grounds that none of the information ORA seeks to release is confidential within the meaning of state law or Commission policy.   Since the burden is on Pacific Bell (Pacific) to justify its claim of confidentiality, ORA asks that it be permitted to respond to any contrary claims Pacific might make.  


DISCUSSION 


Background


ORA began an inquiry into Pacific Bell’s operations at its residential order centers in connection with advice letters filed by Pacific regarding Caller ID services and closure of public offices.  To determine the impact on residential customers of the authority sought by Pacific to offer Automatic Call Rejection (ACR) with Caller ID, and of the public office closings, ORA visited one of Pacific’s order centers and monitored calls from an off-site location to listen to incoming residential service orders.  ORA’s observations and monitoring of calls have led it to the conclusion that Pacific’s service to its residential customers has deteriorated due to a time-consuming emphasis on sales of optional features, particularly sales of Caller ID, failure to verify the identity of callers to the order center, and inadequate screening for the Universal Lifeline Telephone Service (ULTS) program.  


ORA’s findings and recommendations are summarized in its Petition for an Order that Pacific Bell Immediately Cease All Improper Practices at Its Residential Order Centers, and are set forth in detail in its Report on Pacific Bell’s Handling of Residential Service Ordering and attachments.  ORA’s Petition and Report do not name any of the service representatives or the callers whose service orders were monitored, and have been written to preserve their anonymity.  


Pacific’s Claim of Confidentiality


Both before and after being allowed to monitor calls at the order center and the off-site monitoring center, ORA staff was told by Pacific Bell that, based on General Order (G.O.) 66-C, ORA could not use any quotes or verbatims and could not disclose any of the company’s sales targets.  ORA does not believe, however, that “quotes” of comments or conversations or “verbatims” or sales quotas must be withheld from public disclosure under any reading of the applicable law.� 


ORA believes, consistent with previous Commission decisions, that the burden is on Pacific Bell to justify its claims of confidentiality.  (See, for example, Re Pacific Bell (1986) 20 CPUC 2d 237.)   Nevertheless, so that the Commission is not distracted from the substantive issues in this case by procedural wrangling among the parties,  ORA has redacted from the report it will initially release publicly any quotes of comments or conversations or verbatim statements, or recitation of sales quotas or scripts and has filed this motion instead.  


If Pacific intends to rely on Public Utilities Code Section 583 to claim that observations made by ORA staff at the call center and during monitoring sessions were “confidential,” it must still provide this Commission legally sufficient reason.  Section 583 “does not create for a utility any privileges of nondisclosure” it merely “assures that the staff will not disclose information received from regulated utilities unless that disclosure is in the context of a Commission proceeding or is otherwise ordered by the Commission.”  (Re Southern California Edison Company (1991) 42 CPUC 2d 298, 300-301.)  The utility must find its authority or relevant policy elsewhere.  (Id. at p. 303.)


Privacy: ORA’s Observations of Service Representatives’ Interactions with Customers; Quotes and Verbatims 


ORA’s observations raise no privacy concerns.  In fact, ORA’s observations of the interactions of Pacific’s service representatives with customers are integral to ORA’s concerns about Pacific’s failure to ascertain the identity of callers, emphasis on sales over service, misleading marketing practices and failure to adequately screen callers for eligibility for Universal Lifeline Telephone Service.  


Nothing in G.O. 66-C provides any authority to prevent public release of ORA’s observations.  G.O. 66-C does exclude from public inspection “[r]eports pursuant to G.O. 107-A, pertaining to privacy of telephone communications,” but on examination even this provision is inapplicable.  ( See G.O. 66-C 2(e).)  G.O. 107-B, which superseded G.O. 107-A, relates to the “Rules and Regulation Concerning the Privacy of Telephone Communications.”  Nothing in G.O. 107-B prohibits ORA from monitoring or reporting on telephone calls to local exchange carriers pursuant to its mandate “to represent the interests of public utility customers and subscribers in commission proceedings.”  (See Public Utilities Code Section 309.5.)  In fact, state law governing the disclosure of information and a telephone company customer’s right to privacy specifically does not apply to “[i]nformation which is required by the commission pursuant to its jurisdiction and control over telephone and telegraph operations.”  (Public Utilities Code Section 2891(d)(7).)  


It would be indeed ironic if Pacific Bell, which ORA believes has repeatedly violated its customers’ right to privacy, were able to conceal from the public evidence of those violations by claiming now that it is protecting its customers’ privacy interests.  In any case, as a review of ORA’s non-redacted Petition and Report will show, ORA has omitted any information that would identify either the callers or the service representatives involved in the calls it monitored.  


Commission policy and precedent are explicit in their recognition that, in the context of a Commission proceeding, openness is the rule and the burden is on the utility to prove that particular information is entitled to be kept from public scrutiny.  


Trade Secrets/ Marketing Strategies:  Sales Quotas and Targets


Pacific’s sales targets and quotas are neither protected marketing strategies nor trade secrets.  They are, however, essential to any understanding of ORA’s concerns about the impact of pressured sales tactics.  


One of the Commission’s most detailed analysis of the balancing of the public interest in an open process with a utility’s desire to shield information from disclosure was a case involving Pacific Bell.  In that case, the Commission stated: 


Certainly there are times to be concerned about full disclosure of proprietary data.  Classic examples are customer lists, true trade secrets, and prospective marketing strategies where there is full blown – and not peripheral – competition.  To make the assertion stick that there are valid reasons to take unusual procedural steps to keep data out of the public record (e.g. sealed exhibits, clearing the hearing room, or sealed transcripts), there must be a demonstration of imminent and direct harm of major consequence, not a showing that there may be harm or that the harm is speculative and incidental.  PacBell must understand that in balancing the public interest of having an open and credible regulatory process against its desires not to have data it deems proprietary disclosed, we give far more weight to having a fully open regulatory process.”  (Re Pacific Bell (1986) 20 CPUC 2d 237, 252; D.86-01-026.)  


Thus, if Pacific intends to claim that the scripts used by sales representatives and Pacific’s sales targets and quotas are confidential, it must show that there is competition, and that there are valid reasons to believe that ORA’s observations of the scripts and practices at the call centers will result in “imminent and direct harm of major consequence.”  (Id.)  Pacific has no “full-blown” competition in the residential service market.  Pacific’s residential customers cannot choose another local exchange carrier if they are harmed by Pacific Bell.  There is, therefore, no valid reason to conceal Pacific’s sales practices from ratepayers.  The Commission’s interest, and that of the public, in a fully open regulatory process require that ORA be permitted to release its complete non-redacted Petition and Report.


CONCLUSION


For all the foregoing reasons, ORA asks for authorization to publicly release the complete, non-redacted versions of its Report, and supporting the attachments to the Report.  Since the burden is on Pacific Bell to justify its claim of confidentiality, ORA respectfully requests the opportunity to respond to any arguments Pacific might offer to prevent public release of ORA’s findings.  





Respectfully submitted,








—————————————


Laura Tudisco


Staff Counsel





Attorney for the Office of Ratepayer Advocates





California Public Utilities Commission


505 Van Ness Ave.


San Francisco, CA 94102


Phone: (415) 703-2164


  June 4, 1998	Fax: (415) 703-2262


� ORA notes that it made similar visits to GTE, California, Roseville Telephone Company and Citizens Communications and the only restrictions ORA was asked to observe by those NRF LECS was that ORA not disclose in any public document information that would identify either service representatives or customers.
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