Before the Public Utilities Commission of the State of California











Investigation on the Commission’s Own Motion into the Establishment of a Forum to Consider Rates, Rules, Practices and Policies of Pacific Bell and GTE California Incorporated.�



I.90-02-047

 �����



PETITION OF THE OFFICE OF RATEPAYER ADVOCATES

FOR AN ORDER THAT PACIFIC BELL

IMMEDIATELY CEASE ALL IMPROPER PRACTICES 

AT ITS RESIDENTIAL ORDER CENTERS

AND FOR OTHER APPROPRIATE RELIEF 



INTRODUCTION AND SUMMARY OF RECOMMENDATIONS

In April and May 1998, the Office of Ratepayer Advocates (ORA) visited a Pacific Bell (Pacific)  residential service order center and monitored calls from residential customers.  ORA’s observations from these calls showed a pattern of improper sales techniques which are summarized in this Petition and described in the attached Report on Pacific Bell’s Handling of Residential Service Ordering (Report).  ORA is prepared to offer this Report as its testimony, to be supplemented with additional information if needed,  in evidentiary hearings. 

ORA has concluded from its observations of Pacific’s operations that Pacific is engaging in improper sales practices in violation of state law and Commission policy to the detriment of its residential customers.   ORA recommends that the Commission order Pacific to cease immediately these practices and submit new marketing procedures for its Residential Service Order Center to the Commission for approval. Workshops should be ordered with the goal of determining if Pacific’s customers were victimized by these marketing practices and how reparations might be effected.   From ORA’s observations of the way in which Pacific treated Universal Lifeline Telephone Service (ULTS) calls, ORA recommends that the Commission order an audit of Pacific’s charges to the ULTS Fund.  Finally, ORA asks that the Commission set up workshops to determine whether a Service Quality Assurance Mechanism should be imposed on Pacific in this proceeding or in another forum, and requests the Commission to order other relief as appropriate. 

BACKGROUND

ORA began its inquiry into Pacific Bell’s operations in connection with advice letters filed by Pacific regarding Caller ID services and closure of public offices.  In attempting to determine the impact on residential customers of the authority sought by Pacific to offer Automatic Call Rejection (ACR) with Caller ID, and of the public office closings, ORA visited Pacific’s order centers and listened to incoming residential service orders. ORA’s observations and monitoring of calls has led it to the conclusion that Pacific’s service to its residential customers has deteriorated due to a time-consuming emphasis on sales of optional features, particularly sales of Caller ID, failure to verify the identity of callers to the order center, and inadequate screening for the Universal Lifeline Telephone Service (ULTS) program. �  ORA’s Report describes these findings and includes the following as attachments: summaries of test order calls placed by ORA staff members to Pacific Bell (Attachment A), copies of Pacific Bell Caller ID marketing letters (Attachment B) and notes of ORA visits to the call centers of Roseville Telephone Company, Citizens Communications and Pacific Bell (Attachment C).� 

PACIFIC BELL’S ORDER CENTER SERVICE AND OPERATIONS  VIOLATE STATE LAW AND COMMISSION POLICIES AND ORDERS

Privacy

Among the inalienable rights guaranteed by the California Constitution is that of pursuing and obtaining safety, happiness and privacy. (Cal. Const. art. I, section 1.)   The right to privacy of telephone customers is specifically addressed in the Public Utilities Code.   ORA has observed practices in Pacific’s residential service order centers which violate its customers’ right to privacy.  

Access to Customer Account Information

Public Utilities Code Section 2891 requires telephone companies to provide  the following privacy protections: 

(a) No telephone or telegraph corporation shall make available to any other person or corporation, without first obtaining the residential subscriber’s consent, in writing, any of the following information:

(1) The subscriber’s personal calling patterns, including any listing of the telephone or other access numbers called by the subscriber.....

(2) The residential subscriber’s credit or other personal financial information....

(3) The services which the residential subscriber purchases from the corporation or from independent suppliers of information services who use the corporation’s telephone or telegraph line to provide service to the residential subscriber.  (Public Utilities Code Section 2891, emphasis added.)

ORA monitored calls handled by Pacific’s service center representatives in which callers who stated that they were not the subscribers of record were given information about services the subscriber had purchased.  In one instance, a caller who was not the subscriber was told that the subscriber had complete call blocking for Caller ID and was solicited to change to Selective Blocking.  The caller then accepted Selective Blocking.  (See Report, p. 10-11; Attachment C, K.Boyd Notes for Pacific Bell, Call #9.) 

This practice of permitting callers who are not subscribers of record to make changes to accounts that are not their own is a violation of law and has ominous overtones for Pacific’s customers.  As the Commission noted in its Slamming OII, there is a belief that, “customers generally perceive bills sent by the incumbent local exchange company to have a high degree of accuracy and, more importantly, customers believe that if they refuse to pay any portion of the bill their local exchange service will be disconnected .”   (Assigned Commissioner’s and Assigned Administrative Law Judge’s Ruling, R.97-08-001, February 11, 1998, p. 5.)   No customer should be asked to pay for services he or she did not order.  Pacific should be ordered to institute practices that ensure that the identity of the caller as subscriber of record is verified before any account information is released or any changes are made to the subscriber’s service.

Caller ID

The Legislature and the Commission have long been concerned about the implications of Caller ID on a customer’s right to privacy.  Referring to the right to privacy guaranteed by the California Constitution, the Legislature enacted Public Utilities Code Section 2893 which directed the Commission to require that every telephone call identification service offered in this state by a telephone corporation shall allow a caller to withhold display of the caller’s telephone number, on an individual basis, from the telephone instrument of the individual receiving the call.   When the Commission issued its decision permitting Caller ID service with certain restrictions, it noted that the citizens of this state “place a high value on the protection of their interest in individual privacy.”  (In Re Pacific Bell (1992) 44 CPUC 2d 694, 708; D. 92-06-065.)  

To protect that interest, the Commission ordered that: 

 [p]rior to offering Call Return, Call Block, Call Trace, and Caller ID service, applicants shall provide each telephone subscriber with a clear and easily understandable notice informing the subscriber (1) of the blocking option applicable to that party’s telephone service, (2) whether that option was determined by choice or by default, (3) of the right of the subscriber to change the blocking option applicable to that subscriber’s service one time free of charge, and (4) of the nature of the available blocking options to which the subscriber might wish to change.”  (Id. at p. 731, Ordering Paragraph 2.)

In the course of ORA’s investigation, however, it became apparent that Pacific no longer considers itself required to make any disclosures about blocking Caller ID.  (See Report, p. 11-12.)  In fact, ORA monitored calls from customers who were not inquiring about purchasing a product, but were subjected anyhow to an aggressive and misleading sales pitch to switch to Selective Blocking .  (See Report, p. 13-14.) One caller was even asked to explain why he felt he needed Complete Blocking.  (See Report, p. 14.) 

In the Caller ID decision, the Commission ordered that complete information on Call Return, Call Block, Call Trace and Caller ID consumer education be provided to all California ratepayers “for as long as the services are being offered.”  (In Re Pacific Bell, supra, 44 CPUC 2d 708, 731, Ordering Paragraph 6.)  Furthermore, the customer messages ordered by the Commission “...shall not be sales messages.  They shall provide objective,  neutral information on both the services themselves and how consumers can make informed choices about these changes.” (Id. at p. 732.)  

Pacific’s current practice of aggressively and misleadingly marketing Caller ID to callers to the residential service center means that callers are not receiving  sufficient information about this feature to make an informed choice.  (See Public Utilities Code Section 2896(a).) Based on Pacific’s failure to provide callers with complete and neutral information about Caller ID, customers may be led to waive their right to privacy and open themselves to the risks and dangers such a waiver might entail.  Pacific should be ordered immediately to cease its marketing practices with regard to Caller ID and should be required to establish new procedures which clearly inform customers of the  implications of their choice.  

Information Provided by Pacific Service Order Centers is Misleading 

The Public Utilities Code specifically requires that telephone corporations provide customer service that includes “sufficient information upon which to make an informed choice among telecommunications services...”  (Public Utilities Code Section 2896(a)).  Pacific’s marketing practice of using terms to describe optional features so that they sound as if they are basic services is misleading and constitutes a violation of this statute.   

While ORA was monitoring calls to Pacific’s residential service order center, ORA observed that service representatives were marketing custom calling features packages with names like “Essentials,”  “Basic Saver Pack”, and “Basics Plus.”  (See Report, p. 8.)   Using terms like “essential” and “basic” to describe services that are not necessary and cost extra is deceptive.  

In fact, in 1986, the Commission found that Pacific was engaging in similarly improper marketing activities.  (Re Pacific Bell (1986) 21 CPUC 2d 182.)  At that time, certain service representatives were marketing “packages” to callers for new service without advising callers that basic service could be obtained without such features and at a significantly lower rate.  The Commission ordered Pacific to cease and desist its misleading marketing practices, and ordered reparations to customers owed adjustments for Pacific’s sales abuses.  The Commission’s reasoning of 12 years ago is equally applicable today.  As the Commission pointed out then:

[m]any of the abuses identified in this proceeding would not be tolerated in a competitive environment, where customers have recourse to alternative service providers and may express their dissatisfaction in that fashion.  Pacific Bell’s monopoly over local exchange service effectively precludes this remedy for its ratepayers, who may have been victimized by a misguided and irresponsible sales policy.  In short, it was a policy which necessarily emphasized sales over service – to the ultimate detriment of many of Pacific Bell’s captive ratepayers.  (Id. at p. 188.) 

ORA’s investigation shows that Pacific is once again emphasizing sales over service to the detriment of its residential customers. (See Report, p. 10.)  By using names like “basic” and “essential”, Pacific is selling, for an additional cost, features that are neither.  Pacific should be ordered to immediately cease these marketing tactics and submit all its residential marketing materials to the Commission for approval.  ORA is concerned that ratepayers may have been led by this deceptive marketing practice to order services they did not understand, and that some customers may have had their phone service disconnected for failing to pay bills that include these improper charges.  ORA recommends, therefore, that workshops similar to those set up in Pacific’s last marketing abuse case, be established to determine how best to compensate affected ratepayers.  

Pacific Fails to Adequately Screen Callers for ULTS Eligibility

The Universal Lifeline Service program was established to make basic residential telephone service affordable to low-income citizens.  (Public Utilities Code Section 871.5.)  The ULTS program is financed by a limited tax on suppliers of intrastate interLATA telephone service.  (See General Order 153.)  ULTS includes a 50% reduction in service connection charges, and a 50% reduction in the monthly rate for exchange access services including any applicable mileage charges.  (Id. at paragraph 3.3)  Pacific is allowed to claim from the ULTS fund the amount of lost revenue and incremental costs incurred as a result of the program. 

ORA’s observations while monitoring the calls at the service order center have led it to conclude that Pacific is lax in its screening of customers for ULTS.  While G.O. 153 does not specify how a telephone company should ascertain a customer’s income eligibility, ORA notes that the other NRF LECs it observed asked the caller’s income; they did not tell the caller what income would qualify.  ORA monitored calls in which customers with ULTS were marketed additional features at additional expense suggesting that either their income was above the level to qualify for ULTS, or that they did not realize that they would be charged extra. 

Since the ULTS program is funded by a tax on suppliers of intrastate interLATA service, ORA is certain that neither the Commission nor the Legislature intended the ULTS program to be used to enrich the local phone companies.  Yet ORA listened to one call in which a Pacific Bell employee was apparently receiving the 50% ULTS discount rather than Pacific’s 50% employee discount.  (See Report, p. 17.)  ORA also heard service representatives trying to sell extra features at additional cost to ULTS customers in situations where it should have been clear the caller was not eligible or did not understand what was being ordered or how much extra it would cost.  (See Report, p. 21, footnote 9.)

ORA recommends that the Commission order Pacific to screen customers for eligibility for the ULTS program by asking their income and applying the criteria of General Order 153.  ORA also recommends that the Commission order an audit of Pacific’s charges to the ULTS fund.  (See Re Moore Universal Telephone Service Account (1995) 59 CPUC 2d 120; D.95-04-008.)

The Commission  Should Hold Workshops to Consider Whether to Impose a Service Quality Assurance Mechanism to Ensure that Customers’ Calls to the Service Centers Are Answered in a Timely Manner

Section 451 of the Public Utilities Code requires every public utility to furnish and maintain “such adequate efficient, just, and reasonable service instrumentalities, equipment and facilities, including telephone facilities, as are necessary to promote the safety, health, comfort, and convenience of its patrons, employees, and the public.”  Public Utilities Code Section 2896(c) requires telephone companies to provide service to customers that includes “reasonable statewide service quality standards, including but not limited to, standards regarding ... customer service....” 

ORA’s observations of Pacific’s practices at its Residential Service Order Center lead it to believe that Pacific’s emphasis on sales has been at the expense of the comfort and convenience of its customers.  (See Report, p.10.)  To ensure that Pacific’s aggressive sales overtures to every caller to the Service Order Center do not result in delays to subsequent callers, ORA recommends that the Commission hold workshops to consider whether to impose a Service Quality Assurance Mechanism (SQAM).  Alternatively, ORA asks the Commission to designate another forum for consideration of this issue.   

THE CHOICE OF THE FORUM OII DOCKET

In 1989, the Commission adopted an incentive regulatory framework for Pacific Bell and GTE California, Inc. (GTEC) which eliminated general rate cases for those companies.  General rate cases had served, in the past, as a forum for interested parties to bring to the Commission’s attention issues related to the subject utilities, and for the Commission to address important policy issues in the context of a broad review of the utility’s operations.  (Investigation on the Commission’s Own Motion into the Establishment of a Forum to Consider Rates, Rules, Practices and Policies of Pacific Bell and GTE California Incorporated, hereinafter referred to as the Forum OII, (1990) I.90-02-047; 1990 Cal. PUC LEXIS 103.)  

In 1990, the Commission opened an investigation into the establishment of a forum to consider, among other things, the practices and policies of Pacific Bell.  The Commission stated that it intended the investigation “to be as helpful as possible to parties needing a forum to address regulatory issues” and that it was intended to remain available on a permanent basis.  (Id.) The investigation set forth a list of issues that could be raised in the forum docket  including the  “...inappropriate application by Pacific ....of Commission policies (as distinct from alleged violations of tariffs or orders which would be handled through the complaint process).”  The OII stated that, in the forum docket, parties may “propose new policies for Commission consideration and raise any special problems that may have been addressed in general rate cases in the past.”  (Id.)  As described above, ORA observed practices at Pacific’s residential calling centers that included violations of law and inappropriate application of  Commission policies to such an extent that not only should the Commission order that these practices cease immediately, but also should consider innovative policies that will prevent their recurrence.  

ORA raises issues in this Petition that relate to the degradation in the quality of the service Pacific provides customers calling its residential order center.  Service quality is a subject that would formerly have been considered in a general rate case.  In fact, in deciding Pacific’s last general rate case, the Commission considered the abusive marketing activities Pacific had engaged in and fashioned measures which included a program to provide for restitution to compensate Pacific’s ratepayers and an order that Pacific fund a legal trust to educate the public.  (See Re Pacific Bell, (1987) 27 CPUC 2d 1, 33.)  

ORA’s investigation has also uncovered evidence of questionable screening practices by Pacific of callers for Universal Lifeline Telephone Service.  In Pacific’s last general rate case, the Commission addressed proposals by the parties to provide completely for the protection of ratepayers with limited means. (Re Pacific Bell (1988) 28 CPUC 2d 371, 398.) 

Petitions in this Forum Docket  must include an affirmative showing why other available forums are inadequate or inappropriate to meet their needs.  (Id.)  ORA files this Petition here in the belief that this is the appropriate forum. There is no general “service quality proceeding” before this Commission and the Commission has decided not to consider service quality in its third triennial review of the new regulatory framework adopted for Pacific.  (Scoping Memo and Ruling of Assigned Commissioner, R.98-03-040, April 13, 1998, p. 4-5.)  There are two complaints filed against Pacific for marketing abuses, but ORA believes that a proceeding that is broader in scope is warranted by the evidence ORA has obtained in its investigation.  Pacific’s practices affect all of its ratepayers’ rights to privacy, to sufficient information upon which to make informed choices about services, and to efficient and reasonable service.  The forum docket “was established by the Commission to bring to its attention quality of service problems for Pacific and GTE California, Inc.”  (Communications Workers of America (1994) 54 CPUC 2d 139; D.94-04-070; 1994 Cal. PUC LEXIS 326, footnote 1, dismissing a complaint, but stating that, “[i]f complainant develops facts to support its assertion that service quality has deteriorated, it may file a complaint in the I.90-02-047 docket.”)  

Furthermore, Pacific’s emphasis on sales rather than service has exposed the ULTS program to abuse that affects all those who pay the surcharge for lifeline rates.  ORA is aware of no other proceeding in which the appropriateness of Pacific’s charges against the ULTS Fund are being examined.

The Commission opened the Forum OII “for the purpose of entertaining complaints about utility operations and services.”  (Kenneth Bates, Jr. v. GTE California (1992) 45 CPUC 2d 90, 91; D.92-07-044.)  As detailed below, ORA’s investigation of Pacific’s residential service order centers shows a deterioration in the service and operations of the company. 

The Forum OII directs Petitioners to “first address their concerns to the Commission’s Advisory and Compliance Division (CACD) in order to attempt to reach an informal resolution of the problems.”  (Forum OII, supra, 1990 Cal. PUC LEXIS 103.  Since the internal reorganization of the Commission in 1996, CACD no longer exists.  ORA did notify the Director of the Telecommunications Division, which acts in an advisory role on telecommunications matters to the Commission, that it would be filing a report on Pacific’s residential call center operations.  On June 3, 1998, ORA met with representatives of Pacific and showed them copies of the report of its investigation.  Pacific’s representatives expressed a willingness to work with ORA on the issues, but ORA believes that Pacific’s practices at the  residential order centers cannot be allowed to continue while ORA and Pacific attempt to resolve their differences.�   ORA believes that the matters it has raised in this Petition and in its Report need to be brought before the Commission immediately.    

CONCLUSION

For all the foregoing reasons, ORA asks the Commission to order Pacific to cease immediately its improper sales practices and to submit new marketing procedures for its Residential Service Order Center to the Commission for approval within 30 days of a Commission order in this proceeding.  To notify customers who may have been victimized by Pacific's improper sales practices,  ORA recommends that workshops be held with the ultimate goal of determining the proper amount of reparations Pacific owes its customers and the most effective means of ensuring that those customers receive it.  The Commission should consider whether to hold workshops on the imposition of a Service Quality Assurance Mechanism to ensure that its ratepayers’ calls are answered in a timely manner, or whether to address this issue in another forum. ORA also recommends that the Commission order an audit of Pacific’s charges to the ULTS Fund.  Finally, ORA asks the Commission to order any further relief it deems appropriate. 



Respectfully submitted,





—————————————

Laura J. Tudisco

Staff Counsel



Attorney for the Office of Ratepayer Advocates



California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-2164

 June 4, 1998	Fax: (415) 703-2262

�  Observation of other NRF LECs did not result in similar concerns.

� ORA has redacted sales quota figures from its Report and notes taken of calls to Pacific’s residential call centers, but is filing simultaneously with this Petition a Motion for Authorization to Publicly Release Its Report. 

� See attached  Declaration of Elena Schmid
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