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RESPONSE OF THE OFFICE OF RATEPAYER ADVOCATES TO THE MOTION OF VERIZON CALIFORNIA INCORPORATED TO STRIKE PORTIONS OF THE TESTIMONY OF DANILO SANCHEZ 

I. Introduction

The Office of Ratepayer Advocates (ORA) hereby responds to the February 22, 2002, motion of Verizon California Incorporated (Verizon) to strike portions of the testimony of ORA witness Danilo Sanchez (Verizon Motion).  Under the general claim that the testimony is outside the scope of Phase 1 of this proceeding, the Verizon Motion asserts three justifications for excising portions of Mr. Sanchez’s testimony.  First, Verizon claims that ORA has failed to show that its ratemaking adjustments comply with the scoping memo.  In this regard Verizon claims: a) that the testimony doesn’t have a direct connection to the financial adjustments, findings and recommendations proposed in the New Regulatory Framework (NRF) Audit Report; b) that the testimony proposes an unlawful to change Verizon’s rates; and c) that the proposal in the testimony violates NRF.  Second, Verizon asserts that the testimony improperly proposes the establishment of a remedial memorandum account.  Finally, Verizon asserts that the testimony improperly includes a discussion of Verizon’s return on assets (ROA) and return on equity (ROE).  

As set forth in detail below, Verizon’s motion is procedurally flawed and its claims lack both merit and substance.  Rather than present real reasons why ORA’s testimony should be excluded Verizon attempts to argue the merits of its position on issues of material fact.  Such issues are for the Commission to decide, and are not appropriate to a motion to strike. Accordingly, Verizon’s motion to strike portions of the testimony of Danilo Sanchez should be denied.

II. DISCUSSION

A. ORA Has Shown That Its Ratemaking Adjustments Comply With The Scoping Memo

1. ORA’s Testimony Has A Direct Connection To The Financial Adjustments, Findings And Recommendations Proposed In The New Regulatory Framework (NRF) Audit Report

As Verizon acknowledges, Mr. Sanchez affirms that his testimony “has a ‘direct connection to the financial adjustments findings and recommendations proposed in the NRF Audit Report,’ … .”
  After acknowledging ORA’s assertion, Verizon then attempts to challenge the sufficiency of the showing made.  In so doing Verizon concedes the point it attempts to make.  Having identified the dispute as one rooted in factual sufficiency rather than law, Verizon can neither claim that ORA hasn’t shown any connection between its testimony and the audit report, or that the testimony should be excluded because the connection is insufficient.  The latter factual dispute is better decided in hearings and cross examination to flesh the matter out, and in any event, requires more than mere assertion by Verizon.  

Ultimately, Verizon offers neither meaningful criticism of nor challenge to the connection identified by ORA’s witness.  Verizon’s claim that “the only connection to the audit appears to be to the total dollar amount of recommended disallowances…” relates more to Verizon’s understanding of the audit and testimony than to the actual nexus between Mr. Sanchez’s testimony and the audit. (Verizon Motion, p.5.)   Verizon’s second argument, that “Mr. Sanchez cites no specific audit finding or recommendation to justify his proposal…” is only relevant if it is assumed that each point in the testimony must relate directly to a specific point in the audit report.  (Verizon Motion, p.5.)  Such an assumption is improper as it is overly constrictive and outside any provisions of the scoping memo.  

Finally, Verizon’s attempt to rely on statements made during the deposition is both futile and improper.  The question posed in the deposition makes the same erroneous and overly constrictive assumption identified above, and was, in any event, subject to objection as being outside the proper scope of the deposition.  Indeed, though Verizon now argues that the witness “cites no specific audit finding or recommendation to justify his proposal…” Verizon fails to note that the continuing objection made by counsel for ORA was rooted in the Acting Law and Motion Administrative Law Judge’s (ALJ) ruling that “the deposition shall not include specific consideration of any factual details of the Verizon audit.” 
   

2. ORA’s Testimony Related To Verizon’s Rates Is Lawful And Should Not Be Excluded

Verizon’s reference to various decisions, code sections and its own prior pleadings merely substitutes bulk for the substance its legal arguments lack.  The crux of Verizon’s second argument is that Mr. Sanchez’s proposal seeks to change Verizon’s previously established rates.  All of Verizon’s legal arguments (ie. that the proposal is not legal, runs afoul of the filed rate doctrine, and constitutes retroactive ratemaking) flow from this contention.  However, as stated by Verizon, the Commission is only constrained with regard to its ability to “order refunds of amounts collected by a public utility pursuant to such approved rates and prior to the effective date of a commission decision ordering a general rate reduction.”
  Consistent with the law cited by Verizon, ORA’s proposal goes to costs that were misallocated, or expenses that should be disallowed and so are not consistent with, or pursuant to approved rates.  Moreover, ORA’s proposed ratemaking adjustment is entirely prospective and is a necessary measure to enforce Verizon’s future compliance with Commission accounting requirements.  Accordingly, ORA’s testimony is lawful and appropriate, and should not be excised. 

3. ORA’s Testimony Does Not Violate NRF

Verizon’s third and final on this topic is tenable only if the scoping memo in this proceeding is interpreted as being inconsistent with the Order Instituting Investigation (OII).  Specifically, Verizon argues that ORA’s proposal violates NRF and so is at odds with the Scoping Memo
 yet concurrently acknowledges that the OII “barred parties from recommending revisions to NRF during Phase 1 unless they constituted remedial actions which must be implemented expeditiously.”

Verizon creates a false dichotomy.  A better reading of these Commission directives is that proposals that may require modifications to NRF will be entertained during Phase 1 to the extent that they call for the expeditious implementation of remedial actions.  ORA, in Mr. Sanchez’s testimony and through its call for a memorandum account, makes clear that exigent circumstances exist that are sufficient to warrant expeditious remedial action.
   Verizon ignores these facts and proffers an untenable interpretation of the relevant Commission decisions in its attempt to excise Mr. Sanchez’s testimony.   

B. ORA’s Testimony Regarding The Establishment Of A Remedial Memorandum Account Is Proper

Verizon argues that Mr. Sanchez’s testimony which proposes establishment of a memorandum account as an expeditious remedial action is “both outside the scope of Phase 1 and completely unlawful and unjustified… .”  This argument continues Verizon’s line of wrong-headed thinking discussed immediately above.  So as to avoid being repeititive, ORA notes again only that such measures are well within the parameters of testimony established in the OII, and at odd with the Scoping memo only if one subscribes to Verizon’s highly constricted and internally inconsistent reading. 

Ultimately, Verizon goes so far as to suggest that efforts to track Verizon’s earning through a memorandum account, such as is proposed in Mr. Sanchez’s testimony, would necessarily seek to rewrite the NRF rules and fail as a matter of law.
   As is the case with interim rates and balancing accounts, the Commission has broad authority to act to establish a memorandum account where the disposition of the funds tracked will be subsequently determined in a manner that does not abrogate the parties’ rights.
  Verizon’s claim to the contrary is wrong on its face and contrary to law.

C. ORA’s Discussion Of Verizon’s Return On Assets (ROA) And Return On Equity (ROE) Is Proper

Verizon argues that Mr. Sanchez’s discussion of Verizon’s return on assets (ROA) and return on equity (ROE) is improper as “the use of 1996-2001 earnings bears absolutely no relation to the audit report, let alone the ‘clear and direct’ connection required by the Scoping memo.”
   This argument is specious.  ORA’s rate of return analysis relates to the audit results.  Moreover, Verizon conveniently ignores the fact that a review of periods subsequent to the audit and the required full disclosure of any significant changes is an integral part of standard auditing procedures.  Accordingly, Verizon’s claim on this point has no merit and cannot serve to support its motion to strike ORA’s testimony.
III. CONCLUSION

As set forth above, Verizon’s claims lack both merit and substance.  Accordingly, Verizon’s motion to strike portions of the testimony of Danilo Sanchez should be denied.
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Sue Ann Muniz

� Verizon Motion p.5, citing Sanchez testimony, p.10.


� Email ruling of ALJ A. Kirk McKenzie dated February 14, 2002.  Consistent with this ruling and the Code of Civil Procedure ORA reserves the right to move to strike or change these portions of Mr. Sanchez’s testimony.


� Verizon Motion, p. 6, citing Pacific Telephone & Telegraph v. Public Utilities Commission, 62 Cal.2d 634, 44 Cal. Rptr. 1, 1965 Cal. LEXIS 286,*650 (1965) (emphasis added by counsel for ORA).


� Verizon Motion, p. 6, and p. 4, citing Scoping Memo, p.3.


� Verizon Motion, p. 3, citingOII, pp. A-1, A-2 (emphasis added).


� Any challenge to whether exigent circumstances warrant remedial action is an issue of fact that is not the proper subject of a motion to strike. 


� Verizon Motion, p.8.


� That the Commission has authority to grant interim relief is a well-established legal tenet. (See Toward Utility Rate Normalization v. CPCU, 44 Cal.3d 870, 879 (1988); Re Southern California Edison Company, 28CPUC 2d 203, 212 and 219.)


� Verizon Motion, p.9.
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