


April 304, 1998





Mr. John M. Leutza, Director


Telecommunications Division


California Public Utilities Commission


505 Van Ness Avenue, Room 3212


San Francisco, CA 94102





Dear Mr. Leutza:


Draft Protest of Pacific Bell’s Advice Letter 19361








ORA protests Pacific Bell's Advice Letter No. 19361. That filing seeks authority to would revise Schedule Cal. P.U.C. No. A2, which deals with non-published listing service. It would remove what Pacific calls, in the advice letter filing, "the provision regarding contacting non-published residence customers by telephone." The language of the actual tariff provision is a bit more precise. The section is entitled: "Unsolicited Telephone Efforts." It reads as follows: "The Utility will not contact nonpublished residence customers by telephone on an unlisted number (s) for unsolicited sales efforts." ORA strongly cautions the Commission that the clear It is worthwhile keeping uppermost in our minds that theobjective of this filing is to unshackle Pacific from privacy constraints for "unsolicited sales efforts" by it, and nothing more. 


The filing also flies in the face of Commission precedent. In Re General Telephone Company of California (Decision No. 75873) 69 CPUC Opinions and Orders 601 (1969), the Commission made the following finding of fact: “General [Telephone] engages in extensive telephone solicitations during which employees call all subscribers including those with unlisted numbers.” (CPUC Opinions and Orders at 692, ¶ 11.) The Commission issued the following order to General Telephone: “General Telephone Company of California shall cease and desist from making unsolicited telephone calls to persons with unlisted telephone numbers for the purpose of selling or offering equipment and services.” (Id. At 694, ¶ 9.) Pacific provides no serious justification for the Commission to deviate from this established principle. 


  	Indeed, tThe only rationale provided by Pacific to justify this deletion is that a survey they conducted purportedly "found that over 56% of these [unlisted] customers agreed to a follow-up call on products and services." The other leg of this reasoning is that Pacific's competitors "are not restricted from telemarketing to these non-published customers."


	


Several things about this justification are suspect. The first is that, if this survey was conducted by phone, Pacific had to violate the tariff in order to conduct the survey; if it wasn’t conducted by phone, they have effectively demonstrated that there is another way to reach these non-published customers. Short of this, perhapsHowever, a likely source of the 56% figure is derived fromactually the (CPNI) query routinely issued by Pacific’s service order representatives as customers are placing service orders.  If this is so, In this context it is unlikely any of these unlisted customers in this context were aware of the implications of the query. It is inexcusable that the character of this supposedly crucial survey is never described. Exactly what queries were put to customers? We are not told? What was the context of this polling? We are not told. Nor are we told the number of unlisted customers surveyed. The percentage surveyed of the whole number of non-published customers available to Pacific is also not described.Pacific’s advice letter filing does not meet the standard of demonstrating the true implications of its request or of substantiating its findings in this regard without appending not only all survey results but full survey data. Finally, there is the matter of the percentage of those who were apparently unwilling to have their privacy contract with Pacific breached. By Pacific's own admission, some 44% did not agree to follow-up sales pitches. This is a significant percentage given that it survives in what sounds like an otherwise entirely self-serving poll.At best, and under questionable terms, barely more than half of contacted customers agreed to further solicitation. This is completely insufficient grounds upon which to remove this restriction from Pacific’s tariff.


The second suspicioussuspect aspect of Pacific’sthe justification is that the only competitor that has the unlisted number is Pacific itself.; Oother competitors would be put at a disadvantage were Pacific to have unbounded access to the list of unpublished customers and to beno no longer restricted fromin contacting them for sales spiels. Pacific conveniently ignores the fact that any Commission approval of Pacific’s request must address the thrust of California Public Utilities Code 790.2 (c) (2), which states: “No commission order authorizing or directing competition in intrastate interexchange telecommunications shall be implemented until the commission has… (2) Determined that there is no anticompetitive behavior by the local exchange telephone corporation, including unfair use of subscriber information or unfair use of customer contacts generated by the local exchange telephone corporation’s provision of local exchange telephone service.” What Pacific proposes represents exactly the proscribed unfair use of information to which competitive local carriers do not have access and which Pacific is supposed to keep confidential, especially from its own marketing operations. 


Further, A third is that the full character of the survey is never described. Exactly what queries were put to customers? We are not told? What was the context of this polling? We are not told. Nor are we told the number of unlisted customers surveyed. The percentage surveyed of the whole number of non-published customers available to Pacific is also not described. Pacific’s advice letter filing does not meet the standard of demonstrating the true implications of its request or of verifying its findings in this regard without appending not only survey results but full survey data. How large a sample are we talking about? Twelve? Twelve hundred? Finally, there is the matter of the percentage of those who apparently didn't indicate they were willing to have their privacy contract with Pacific breached. By Pacific's own admission, some 44% weren't willing to agree to follow-up sales pitches. This is a significant percentage given that it survives in what sounds like an otherwise entirely self-serving poll.  At best, and under questionable terms, barely more than half of contacted customers agreed to further solicitation.  This is completely insufficient grounds upon which to remove the restriction from Pacific’s tariff.





 	 Pacific further arguesremarks that non-published customers not wanting to be called in the future--presumably after they have already been called in the present--can be placed on a new "do not call - do not disturb" list" if they still do not want to be bothered. This conveniently elides the fact that such athat list already exists. It is the very list of non-published customers Pacific proposes to solicit after this provision of their tariff is removed. Let's assume for a moment we were to have yet another list, who would keep it? Where would it be kept? Will Pacific at some point ask (or go ahead without asking) to be allowed to call these doubly unlisted customers to inquire whether they yet again want to be unlisted? Perhaps move them thrice, to a really, really, really do not call - do not disturb list? And how long would that list survive encroachment by Pacific?  Today Pacific’s tariff complies with privacy restrictions implicit in the practice of having an unlisted number -- so one will not be solicited and Pacific has no access to the unlisted customers for solicitation.  Pacific’s proposal is reallymerely to scale back its own customers’ privacy against their will, and to continue to do so unless forced to respect that privacy a second timerestrain itself by those solicitede customers.  And without a tariff provision, the Commission will no longer have oversight to insure Pacific’s adherence to a customer’s choice.


	Pacific says it needs to talk to its customers. No one doubts this--and no one prevents this. This tariff provision certainly doesn’t prevent this. But Pacific has many ways of communicating information about its services to all its customers, including those who have paid it to be unlisted. It can advertise. It can include informative inserts in its billings. It can send them a letter. It is hardly limited in reaching its customers by this provision of the tariff. Moreover, Pacific’s customers can call it whenever they want.  It is ironic that Pacific believes these same means, and not any verbal contact on Pacific’s part, are sufficient to inform customers about other privacy concerns --  (such as blocking options on their telephones, for example --) but they are suddenly deemed somehow insufficient to when it comes to furtheringfurther sales to customers who have made it clear theyclearly do not desire telephone sales solicitations. 


	 Pacific's worry about competitors is disingenuous. In residential service, Pacific has no significant or serious competition anywhere in the State. To allow Pacific to rewrite its tariff for purely marketing reasons is a disservice to those customers with no choice as to local providers and who have gone to the trouble and expense of securing their privacy in good faith from the only telephone provider available to them.


  	And this is the central matter. Pacific wishes to dispatch from its marketing practice the privacy of its customers, even those customers who have gone to some length to protect themselves from just what Pacific proposes to inflict on them. It is abundantly clear on its face that this filing proposes to do nothing for Pacific's customers; it promises, by contrast, some injury to them to the extent that their non-published status is to be ignored for Pacific's gain. Pacific is at least candid: it is its own needs it wishes to satisfy. The only party to benefit financially is Pacific. With this filing the usual service obligation is to be neatly reversed, with Pacific's customers, even those who have tried to avoid just this burden, put to the service of Pacific's marketing mavensIn this, Pacific is at least candid: it is its own needs it wishes to satisfy. .


	What is moreFinally, Another dimension of this fundamental privacy issue is that Pacific offers no Pacific’s advice letter provides no information about word as to how these non-published customers are to be notified that their non-published status is to be removed simply because Pacific wants to sell them new, higher-margin stuff. These customers are paying a fee to be unlisted and yet are nevertheless to have this arrangement violated, apparently without notice, by the very utility they are paying to maintain their privacy. The upshot is that their privacy is to be sacrificed for Pacific's crass commercial motives. Who is serving whom in this new regime of utility "needs"? It is clearly unacceptable for Pacific to use the advice letter process to attempt, in effect, to effectively “switch” customers from a non- listed status, to a listed one without any notice, much less an approved notice process.  


Pacific is proposing a unilateral amendment to the agreements with its unlisted telephone customers, the terms and conditions of which are memorialized by Pacific’s tariff on file with this Commission. Even should the Commission decide to permit Pacific to alter its tariff, at the very least the Commission should require Pacific to provide each of its unlisted subscribers with written notice that the terms and conditions of their contract with Pacific have been altered and give them a comparable remedy to prevent unwanted telephone solicitation. 


A third and final consideration: while the California legislature has determined that charging for non-listed service is not permitted in a monopoly market and has required monopoly carriers to remove these charges from their tariffs (California Public Utilities Code § 2893 (e); cf. also D.97-11-020, November 15, 1997), Pacific and the other NRF carriers were allowed to retain this service on the presumption that the market would eventually dictate a fair rate for the service or would result in its devaluation.  Pacific’s instant request goes a long way toward unilaterally this devaluation in diminishing the value of the service to the customer.  This would no longer be unnon listed service properly speaking;, it would be service without a white page listing to the public,; but would be fully vulnerable to internal marketing by Pacific and Pacific only.  This is clearly in conflict with the intent of  the legislation to remove this sort of abusive monopoly charge from carriers’ tariffs.  What Pacific’s advice letter is requesting is to re-monopolize its access to the listings, retain the now anti-competitive charge, and freeze out competitors’ access to the information under CPNI sharing restrictions. Moreover, if the Commission permits Pacific to amend its tariff, the Commission should require Pacific to refund a percentage of the fee paid by subscribers for their unlisted status, a status Pacific would henceforth be ignoring in the unsolicited marketing of its goods and services.





	But their really should be no need for notice because there is no need, for the reasons we have given, for the Commission to approve Pacific’s filing. ORA strongly recommends that the Commission reject Pacific’s AL 19361.  The advice letter process is totally inappropriate for the instant request of Pacific and has been abused by Pacific egregiously in recent months to abandon service without ample notice (ALs 19291-19297), to attempt to institute new charges (AL 16267), and for various other purposes designed to change substantially change Pacific’s business practices and rate structure and to remove itself from service obligations to its captive residential customers. 


The Commission need not sanction any of this, and should not. If non-published customers cannot trust their telephone company to preserve their privacy from expedient commercial attack, who but the Commission will see to it?





Very truly yours,ORA








Michael D. McNamara, Program Manager


Market Development Branch


Office of Ratepayer Advocates





cc: Pacific Bell


     TURN


     ORA  Bill Johnston, Jr.
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