
December 17, 2001

Mr. John Leutza

Director, Telecommunications Division

505 Van Ness Avenue Room 3210

San Francisco, CA  94102


Re:  Protest to Pacific Bell Advice Letter No. 22435 relating to D.01-09-058

Dear Mr. Leutza:

I am writing on behalf of the Office of Ratepayer Advocates (ORA) to protest certain provisions of the Advice Letter (AL) 22435 filed by Pacific Bell Telephone Company (Pacific) on November 28,2001.  Pacific was required by the Commission’s Decision (D.) 01-09-058 in the UCAN v. Pacific Bell complaint case to file an Advice Letter to comply with orders in D.01-09-058.  As discussed in more detail below, ORA disputes some of the proposals in Pacific’s Advice Letter.  

Ordering Paragraph 7 of D. 01-09-058 states the following:


Within 45 days of the effective date of this order, Pacific Bell shall


file an advice letter modifying Tariff Rule 12 to create a clear distinction


between customer service and sales or marketing efforts in conformance


with the directives set out in Ordering Paragraph 8 and as described in 

Section 9.3 of this order.  This rule shall remain in effect so long as 

Pacific Bell serves 60% or more of residential access lines.

Ordering Paragraph 8 of D. 01-09-058 states:

Revised Tariff Rule 12 shall provide that service representatives who answer inbound customer service calls must first fully address and resolve the customer’s request.  The service representative must describe the lowest- priced option for purchasing the requested services.  After completely addressing all the customer’s requests, the service representatives shall summarize the customer’s order including itemized prices, and inform the customer that the order is finished.  After that, the service representative may inquire whether the customer is interested in hearing about other optional services.  If the customer responds in the affirmative, only then may the service representative engage in unsolicited sales or marketing efforts.

Ordering Paragraph 9 provides as follows:

Pacific Bell shall train its managers and service representatives on implementation of Ordering Paragraph 8.

Finally, Ordering Paragraph 13 states:


Within 45 days of the effective date of this decision, Pacific Bell shall submit


an advice letter setting out its standards for proposed internal corporate rules 

and practices that would prohibit unfair, misleading and predatory sales practices.

The copy of Pacific’s AL 22435 that ORA received includes an attachment entitled “Code of Business Conduct” with a section entitled “Slamming and Cramming.” In this section, Pacific refers to changes to a customer’s service provider or services and to the necessity of obtaining consent of the customers.  The term used in both the slamming and cramming statutes is subscriber, and that is the term that should be used here.  

Section 2889.5 of the Public Utilities Code Section, for example, provides:


No telephone corporation, or any person, firm or corporation representing 

a telephone corporation, shall make any change or authorize a different telephone corporation to make any change in the provider of any telephone service for which competition has been authorized of a telephone subscriber until all of the following steps have been completed....(Section 2889.5(a), emphasis added.) 

Section 2890 of the Public Utilities Code provides:

A telephone bill may only contain charges for products or services, the purchase

of which the subscriber has authorized.  (Section 2890(a), emphasis added.)

The distinction between a subscriber and a customer is an important one.  As ORA pointed out in its testimony in UCAN v. Pacific Bell, Pacific permitted and even solicited changes to subscribers’ accounts when the caller was someone other than the subscriber.  (See Tr., vol. 2, p. 273-276, Boyd/ ORA; Ex. 24, Declaration of Kelly Boyd, Attachment C, Call #9.)  Pacific’s Code of Conduct and applicable tariffs should be modified to eliminate any ambiguity about who may make changes to or have access to a telephone subscriber’s account.

In Section 2.1.12 of AL 22435, Pacific proposes the following:  

The Utility shall address inbound residential customer requests in the following sequence.

a) Resolve customer’s request first.  The Utility will first provide the service requested by the customer and shall describe options for purchasing any requested service beginning with the lowest priced option.  A summary of the order including the itemized prices will be provided.  Customers will then be advised that the order is complete.

b) After resolving the customer’s request, the Utility may seek customer’s permission to offer information about optional services.

c) If the customer agrees, the Utility may present marketing information to the customer in any order

d) The Utility may respond to a customer question or request for information at any time including a question about optional services.

The language in the above should be revised to reflect the distinction between customers and subscribers. Further, ORA recommends that the final tariff language specify that the subscriber’s or customer’s request shall be resolved first before Pacific asks for “permission to access the subscriber’s proprietary network information.” This additional language is necessary to address the conclusion in D.01-09-058 that “...customer service quality is compromised when Pacific Bell representatives ask each caller, at the beginning of every call, for permission to access the subscriber’s proprietary network information and to repeat the question if the answer is “no.”  (D.01-09-058, Conclusion of Law #40.)  

Please put Bill Johnston, Jr. and Laura Tudisco on the service list.  Please contact Bill Johnston, Jr. at 415/703-2256 if you have any questions about this Protest.

Sincerely,

Michael D. McNamara

Senior Manager

Office of Ratepayer Advocates 


