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February 5, 2001

John M. Leutza, Director

Telecommunications Division

California Public Utilities Commission

505 Van Ness Avenue, Room 3210

San Francisco, California 94102



Re: Protest of Pacific Bell Advice Letter No. 21573

Dear Mr. Leutza:

This letter protests Pacific Bell Advice Letter No. 21573 dated January 18, 2001, and which appeared on the Commission’s calendar for January 24, 2001, with protests accordingly due February 13, 2001.  

Advice Letter 21573 offers an “Amendment No. 6” to the Local Interconnection Agreement  with  Covad Communications Group. According to Pacific, this Interconnection Agreement was effective June 25, 1997, pursuant to Commission Resolution T-16046. Pacific says that it has submited this Advice Letter and its attached Amendment under the review procedures authorized in Rule 6.2 of ALJ-181 whereby amendments to Interconnection Agreements become effective 30 days from their filing date.

However, the same Rule 6.2 of ALJ 181 provides for Commission rejection of any such Amendment and, in lieu of rejection, for suspension of the effective date of such an Amendment by the Director of the Telecommunications Division, until the Commission has opportunity to act on the merits. In the present instance, the Commission should reject the Amendment, or, at the least, the Amendment should be suspended until its unreasonable and anti-competitive defects are removed.

The Amendment’s Purpose

According to Pacific, the Amendment’s purpose is summarized as follows:

This Amendment address[es]: Performance Measures and Remedies; Stand-Alone xDSL-ISDN Loop Provisioning Intervals; HFPL Provisioning Intervals; OSS; access to SBC’s remote terminals, remote terminal collocation and broadband services offered on NGDLC technology consistent with SBC’s commitments filed with the FCC regarding Project Pronto; collocation, including collocation augments; line sharing; Covad’s support of SBC’s 271 Federal Applications; Waiver; Dispute Resolution; and Limitation of Liability. [Emphasis added.]

Section L of the Amendment provides that “Covad shall support the federal 271 applications (‘Federal Application’) of SBC ILEC provided that SBC ILEC is not in material breach of this Amendment…” (p. 11). Section L of the Amendment further provides that “Covad shall not comment, formally or informally, on any effort of SBC ILEC to gain state commission support for its federal 271 application (‘State Application’)” (p. 11). 

Thus, absurdly, Covad must support Pacific’s 271 efforts but must do so without being allowed to “comment, formally or informally” on them, a virtually impossible chore.

Grounds for Protest

A requirement of mandatory 271 support has no place in an interconnection agreement under the terms of the 1996 Telecommunications Act. It violates the public interest test of Section 252 (e)(2)(ii); it is anti-competitive because other competitors to Pacific are unlikely to “opt-in” to an agreement which carries with it compulsory support for Pacific’s 271 application, thus mocking the Act’s Section 252 (i) that approved interconnection agreements “shall” be made available to other telecommunication carriers; and it imports into a business relationship a political test. 

Furthermore, this Amendment compromises the integrity of this Commission’s 271 deliberations by making interconnection with Pacific contingent on support of its 271 application, an issue unrelated to actual interconnection at “any technically feasible point” (Section 251 (c)(2)(B).

Finally, this Amendment’s mandatory 271 support requirement represents a raw display of SBC/Pacific’s monopoly power, perhaps the most striking refutation of its claims that competition thrives in its region. This Amendment demonstrates the high price competitors must pay for doing business with Pacific and sends the message that its 271 application is not to be judged on its pro-competitive merits, as required by law, but on Pacific’s market power priorities and regulatory interests. 

For these reasons, and to protect the integrity of its 271 deliberations, the Commission should reject this Amendment or, at the very least, suspend its effective date until the compulsory 271 support provisions are removed. 

If you have any questions regarding this protest, please contact Bill Johnston, Jr. (415/703-2256).

Yours truly,

Michael D. McNamara

Senior Manager

Market Development Branch

Cc: 
Linda S. Vandeloop, Executive Director, Regulatory, Pacific Bell


  
Contract Administration, Southwestern Bell Communications



Felicia Franco-Feinburg, Covad Communications Group, Inc.
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