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PROTEST Of The Office Of Ratepayer Advocates

TO the application of mci/ worldcom, inc. and

sprint corporation for approval to transfer control

of sprint’s california operating subsidiaries

to mci/worldcom

I. INTRODUCTION AND SUMMARY OF RECOMMENDATIONS

On December 10, 1999, MCI WorldCom, Inc. (MCI WorldCom) and Sprint Corporation (Sprint) filed a Joint Application for Approval to Transfer Control of Sprint Corporation’s California Operating Subsidiaries to MCI/WORLDOM, Inc.  The Joint Application first appeared on the Commission’s Daily Calendar on December 14, 1999.  The Protest period was extended to January 28, 2000 by an Administrative Law Judge’s Ruling.  Pursuant to Rule 44 et seq. of the Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) files this Protest to the Joint Application.  This Protest is based on ORA’s preliminary review of the Application.  Other issues may arise as ORA’s investigation proceeds.  

Applicants argue in their Application and in a separately filed Motion that their transaction should be exempt from review under Public Utilities Code Section 854(b) and (c).
  Applicants have failed to provide sufficient information in either their Motion or in this Application for the Commission to grant such an exemption. 

Applicants have failed to show that an exemption from Section 854 review is warranted and have failed to provide evidence addressing all the requirements of Section 854.  This Application contains insufficient information for the Commission to authorize the proposed transaction.  The authority sought in this Application should be denied. 

II. THE APPLICATION

On October 5, 1999, MCI WorldCom and Sprint announced that they had entered into an agreement by which Sprint would be merged into MCI WorldCom.  (Application, p. 1.)  The merger would be achieved through a stock-for-stock transaction which would not require either company to acquire additional debt.  (Application, p. 2.)  The only change in ownership, according to the Applicants, would occur at the holding company level.  (Id.)  Applicants seek a final decision from this Commission by June 2000 so that they can close the transaction early in the third quarter of the year.  (Application, p. 37.) 

Applicants claim that the proposed transfer of control of Sprint’s California certificated subsidiaries to MCI WorldCom is consistent with the public interest and will benefit the consumers of California.  According to Applicants, “[t]he resulting entity, the new WorldCom, will be able to offer residential and business customers a competitive alternative for a full range of services, including wireline and wireless local, domestic, and international voice, data and other broadband services.”  (Application, p. 8.)

III. DISCUSSION

A. The Exemption Requested by Applicants Is Inappropriate 

Applicants seek an exemption under Section 853(b) from review of their proposed transaction against the criteria set forth in Section 854 of the Public Utilities Code. According to Applicants, “…where, as here, no regulated monopolist or dominant carrier is involved, no regulatory purpose would be served by applying Section 854 subsections (b) and (c).”  (Application, p. 29.)

ORA disagrees.  Section 853(b) provides that the Commission may exempt a utility from Section 854 review if the Commission finds that such a review “… is not necessary in the public interest.”  The determination of whether a full Section 854 review “is necessary in the public interest” is not disposed of by a characterization of a carrier as “dominant” or “monopolist.”  No blanket exemption from Public Utilities Code Section 854(b) and (c) has been granted for non-dominant interexchange carriers (NDIECs).  (See Application of WorldCom, Inc. and MCI Communications Corporation (1998) D.98-08-068, mimeo, p. 22.) 

The premise of Applicants’ request for an exemption appears to be that, if the Commission does not exercise the type of ratemaking regulation applicable to incumbent local exchange carriers, then review under Section 854(b) and (c) criteria would be futile and inappropriate.  (See Application, p. 30, 32.)  Again, ORA disagrees.  

ORA does not intend to request allocation of economic benefits pursuant to Section 854(b)(2) in this proceeding.  An exemption from Section 854(b)(2) sharing requirements, however, does not merit exemption from all other provisions of Section 854.  

Consistent with its duty to protect ratepayers, this Commission should determine whether this proposed merger will provide short-term and long-term economic benefits to ratepayers.  (See Public Utilities Code Section 854(b)(1).) Consistent with its policy of promoting competition, the Commission should examine this proposed merger to determine both the economic and legal impacts it will have on the development of competitive telecommunications markets in California.  (See Public Utilities Code Section 854(b)(3).  Where a merger of two telephone utilities of the size and strength of these Applicants is proposed, the Commission should weigh carefully all relevant evidence against the public interest criteria set forth in Section 854(c).

Applicants also argue that the “…legislative history to Section 854 subsections (b) and (c) confirms that these provisions do not apply here.  (Application, p. 35.)  In support of this statement, Applicants claim that:

When the original revenue threshold in the bill was set at $250 million, the Legislature was advised that this level might include MCIC’s entities, and the threshold was subsequently increased to $500 million.  As a result, the Legislature was advised that the only telecommunications carriers subject to the legislation would be Pacific Bell, GTE of California and AT&T of California, the latter of which at the time was, like Pacific Bell and GTE, regulated as a dominant carrier in California.  (Application, p. 35.)

A review of the actual text of the Senate and Assembly analyses of the legislation is instructive.  Neither shows any legislative intent to exclude a telephone utility from Section 854 (b) and (c) review simply because it is not a “monopoly” or dominant carrier. 

The Senate analysis states:

6. The PUC is opposed to SB 52 as introduced, and has asked for amendments.  The author accepted some but not all of the PUC’s suggestions.  SB 52 as amended, includes PUC recommendations to limit the type and size of utilities covered by the merger conditions.  SB 52 now only applies to very large electric, gas and telephone utilities which have annual gross California revenues in excess of $250,000,000.  The PUC has indicated that this category encompasses only PG&E, SCE, SoCalGas, SDG&E, AT&T, PacTel, GTE California, Sprint and possibly MCI.  The PUC has also asked the author to consider exempting telephone utilities.  The author has rejected this suggestion because the public interest criteria in the bill are equally important to all large telephone, electric and gas utility mergers.  (Analysis of Senate Bill 52 by the Senate Committee on Energy and Public Utilities, p. 4, paragraph 6.)

The Assembly analysis states that:

3) As a practical matter, the utilities subject to the Edison conditions are Southern California Edison, Southern California Gas, Pacific Gas & Electric, San Diego Gas & Electric, Pacific Bell, General Telephone of California, and AT&T of California.  The later two are owned and controlled by out-of-state holding companies.  Southern California Gas, Southern California Edison, and Pacific Bell are owned and controlled by in-state holding companies.  (Analysis of Senate Bill 52 by the Assembly Committee on Utilities and Commerce, p. 3, paragraph 3.)

Nothing in the legislative history cited by the Applicants “confirms” that the provisions of Section 854 (b) and (c) were intended to apply only to mergers involving monopoly utilities.  In fact, given the size of the Applicants in this case, a review of their proposed merger pursuant to all of Section 854 is consistent with the comments of the Assembly analysis.  As the Assembly analysis states:

2) With respect to certain large electric, gas and telephone utilities, proposed sections 854(b) and 854(c) of the bill establish a number of general criteria that the PUC must address in approving an acquisition or control (hereafter referred to as the “Edison conditions”).

The bill provides effective protection for the public in change of ownership or control scenarios involving the biggest utilities.  The Edison conditions are a complete catalogue of the varied and diverse elements that make up the public interest.  Codifying these elements in statute assures that they will be considered in every case.  Proposed section 854(d) assures that the PUC will not begin the inquiry predisposed toward approval of the proposed change of ownership or control. .  (Analysis of Senate Bill 52 by the Assembly Committee on Utilities and Commerce, p. 2, paragraph 2.)

The history of Sections 854(b) and (c) thus shows the Legislature’s concern that the public be effectively protected in mergers of large utilities, even telephone utilities.  Given the size of the two Applicants in this case and the breadth of their operations in California, this proposed merger should be carefully examined according to the provisions of Section 854 as described above.  

B. Burden of Proof

Applicants have the burden of convincing the Commission that their proposed merger meets the applicable requirements of Section 854 of the Public Utilities Code.  If Applicants do not persuade the Commission by the evidence on the required elements, the Commission must deny the merger.  (See Re GTE Corporation (1994) 54 CPUC 2d 268, 279.) 

C. Grounds for the Protest

1. The Application contains little in the way of specific, verifiable facts, and relies instead on generalizations and conclusions where it addresses the requirements of Section 854 at all.

The Application does not provide the Commission with sufficient information to grant the authority requested.  Applicants fail to show that their merger will provide short-term and long-term economic benefits to ratepayers.  Section 854(b)(1) of the Public Utilities Code requires the Commission to find that mergers involving utilities with gross annual California revenues exceeding $500 million will “provide[ ] short-term and long-term economic benefits to ratepayers.”  As discussed above, Section 854(b)(1) applies to Applicants.  Applicants, however, have provided no information whatsoever that shows that ratepayers will receive either short-term or long-term economic benefits as a result of this merger. 

If this merger is approved, the resulting entity will enjoy significant market share in the intrastate, interLATA and intraLATA, toll markets in California.  The effect on the total intrastate toll market in California will be that, between AT&T and the combined MCI WorldCom/Sprint, as much as 90% of the market will be controlled by two carriers.  This merger likely will have the reverse effect of that of the previous MCI merger, which caused the number three carrier, Sprint, to compete more vigorously on price with AT&T and MCI WorldCom to remain in the market.  In the case of the current Application, a close review of the resulting market structure in the intrastate toll markets in California, and of the impacts on pricing of that market structure (a virtual duopoly in the worst case), is absolutely required to serve the public interest and to establish the competitive impacts of the merger. 

2. Applicants fail to show that their merger will not adversely affect competition.

Section 854(b)(3) of the Public Utilities Code requires the Commission to find that mergers involving utilities with gross annual California revenues exceeding $500 million will “[n]ot adversely affect competition.”  Applicants have not provided information sufficient for the Commission to make such a finding.  
For example, the Application fails to specifically address the possible effects of the proposed merger on competition in the existing markets for local, toll, and long-distance service in California.  Applicants refer repeatedly to benefits to California consumers of the merged entity’s planned introduction of broadband-driven, high technology packages of services to the California marketplace.  (See e.g. Application, pp. 15-17.) Applicants do not address, however, how this business strategy will benefit Californians who rely primarily, if not exclusively, on access to the “traditional” types of telephone service (local, local toll, and long-distance) to meet their telecommunications needs.  The Applicants provide no explanation of how the proposed merger will benefit such communities in the areas to be served by the merged entity.  As previously indicated, a full review of competitive impacts of the merger on all of the affected markets is necessary.

3. 
4. The Application fails to provide sufficient information for the Commission to find that the merger is, on balance, in the public interest.

Public Utilities Code Section 854(c) sets forth eight criteria that the Commission must consider in deciding whether the proposed merger, on balance, is in the public interest.  The criteria are the following:  

(1) Maintain or improve the financial condition of the resulting public utility doing business in the state.

(2) Maintain or improve the quality of service to public utility ratepayers in the state. 

(3) Maintain or improve the quality of management of the resulting public utility doing business in the state.

(4) Be fair and reasonable to affected public utility employees, including both union and non-union employees.

(5) Be fair and reasonable to the majority of all affected public utility shareholders. 

(6) Be beneficial on an overall basis to state and local economies and to the communities in the area served by the resulting public utility.

(7) Preserve the jurisdiction of the commission and the capacity of the commission to effectively regulate and audit public utility operations in the state.

(8) Provide mitigation measures to prevent significant adverse consequences which may result.

The Application does not contain sufficient information for the Commission to evaluate the effect of this merger on the public interest elements set forth in Section 854(c).

For example, Applicants provide no information about the effect this merger will have on the quality of the service received by California ratepayers.  The closest the Application comes to addressing the service quality criterion is in unsupported conclusions like: 

[c]onsumers benefit from this merger because it will enable them to exercise true choice over the next generation of telecommunications services.  (See Application, p. 8.)

and

...[t]he combination of MCI WorldCom’s local facilities and Sprint’s expertise in operating and managing local exchange systems will enable the new WorldCom to expand competition and to provide benefits to California consumers in local markets.”  (See Application, p. 14.)

These statements hardly assure the Commission that the quality of service each company provides ratepayers now will either be maintained or improved if the merger is approved.  ORA is particularly concerned about the service quality issue, given the number and nature of the informal complaints the Consumer Affairs Branch (CAB) of the Commission has received about MCI WorldCom.  ORA has not investigated these complaints.  Nevertheless, it is ORA’s understanding that, while the number of informal complaints received by CAB against Sprint decreased between 1998 and 1999, the number of informal complaints received against MCI Telecommunications Corporation and MCI Metro Access Transmission Services 
 increased in that same time period.   

In addition, the Commission should also consider the outcome of a complaint filed by the Utility Consumer Action Network (UCAN) in May 1998 against MCI Metro Access Transmission Services.  In that complaint, UCAN alleged unlawful pricing and billing practices, instances of “slamming” and violations of privacy.  MCI agreed that it had made billing errors, but claimed that the errors had been corrected and all affected customers had received full restitution.  At the request of the assigned Administrative Law Judge, the Commission’s Consumer Services Division (CSD) attempted to verify MCI Metro’s billing error correction representations.  (UCAN v. MCI Metro Access Transmission Services (MCI Metro), Inc. (1999) D.99-04-053.) 

In a report issued February 19, 1999, CSD detailed the results of its review and concluded that MCI had neither identified all the customers adversely impacted by certain of its billing practices, nor refunded all the monies owed.  (Report of the Consumer Services Division Regarding MCI’s Credit Process and Methodology for MCI Metro customers impacted by certain notification and billing errors, p. 13, attached hereto as Appendix A.)

The Application does not address any of these issues.  Nor does the Application provide any specifics on how the Applicants plan to maintain or improve the quality of service to California ratepayers.  Clearly, the Application includes insufficient information for the Commission to make any positive finding about the effect of this merger on the quality of the service that California ratepayers receive. 

Nor does the Application provide specific information about how the merger will maintain or improve the quality of management of the resulting public utility beyond naming the Chairman of the Board and the President and Chief Executive Officer.  (See Application, p. 2.)  As noted above, the number of complaints received by the Commission against MCI WorldCom is increasing while the number of complaints received against Sprint is decreasing.  Assuming that management structure will affect the way in which customers of the new company are treated, the Commission should consider whether this merger will maintain or improve the quality of management when it decides whether or not this merger is in the public interest.  Applicants have provided the Commission with insufficient information to make this determination. 
Applicants also fail to provide any specific information about how this proposed merger will be beneficial on an overall basis to state and local economies and to the communities in the area served by the resulting public utility. For example, Applicants do not explain how their emphasis on broadband strategy and bundled service offerings will benefit all California consumers, including those who rely mainly on access to local exchange, local toll and long distance services to meet their telecommunications needs. 
In fact, the Application overall provides insufficient information for the Commission to determine that this merger is in the public interest, and what, if any, mitigation measures will be needed.  (See Public Utilities Code Section 854(c)(8).)  For example, although Applicants claim that MCI’s proposed acquisition of Sprint’s California operating subsidiaries “…is consistent with the public interest,” Applicants discuss only how the merger will be in the merged company’s best interest.  (See Application, pp. 18-27.) 

The foregoing are examples of only some of the most immediately apparent deficiencies in the Application.  As discovery proceeds, ORA may have additional areas of concern.  
D. Proposed Category

Applicants claim this proceeding should be categorized as “quasi-legislative.”  Given the definition of “quasi-legislative,” such a categorization would be inappropriate.   

“Quasi-legislative proceedings are proceedings that establish policy or rules (including generic ratemaking policy or rules) affecting a class of regulated entities, including those proceedings in which the Commission investigates rates or practices for an entire regulated industry or class of entities within the industry.  (Rule 5(d) of the Commission’s Rules of Practice and Procedure.)

There is nothing generic about this proceeding; it affects two companies, MCI and Sprint, not a class of entities or an entire regulated industry.  The subject matter of this proceeding is clearly rate-setting. 

Ratesetting proceedings are proceedings in which the Commission sets or investigates rates for a specifically named utility (or utilities).  “Ratesetting” proceedings include complaints that challenge the reasonableness of rates for charges, past, present, or future.  (Rule 5(c) of the Commission’s Rules of Practice and Procedure.) 

[…]

When a proceeding does not clearly fit into any of the categories as defined in Rules 5(b), 5(c) and 5(d), the proceeding will be conducted under the rules applicable to the ratesetting category unless and until the Commission determines that the rules applicable to one of the other categories, or some hybrid of the rules, are best suited to the proceeding. . (Rule 6.1 of the Commission’s Rules of Practice and Procedure.)

The Commission made a preliminary determination to categorize this proceeding as rate-setting.  That determination was correct.  This matter should continue to be categorized as a ratesetting proceeding. 

E. Need for Hearings and Issues to Be Considered at Hearing

Applicants’ initial showing contains an inadequate factual basis for the Commission to make any of the findings required by Section 854.  If the Commission does not dismiss this application, hearings should be set to determine if the proposed merger will provide economic benefits to ratepayers, what effect it will have on competition, and whether the merger is in the public interest. 

F. Proposed Schedule

ORA proposes the following schedule:

Application appears on CPUC calendar


December 14, 1999

Protests/Responses filed




January 28, 2000

Applicants’ Reply Filed




February 7, 2000

Pre-hearing conference




February 17, 2000

Discovery



through conclusion                               

                                                                                              of hearings

Opening Testimony/Respondents



March 31, 2000

Reply Testimony/ Applicants



April 13, 2000

Hearings begin





May 1, 2000

Hearings end






May 5, 2000

Concurrent briefs





June 5, 2000

Proposed decision 





August 7, 2000

Comments 






August 28, 2000

Reply comments 





September 4, 2000

Commission decision




October --, 2000

IV. CONCLUSION

For all the foregoing reasons, ORA files this Protest to the Application of MCI WorldCom and Sprint to merge.  Based on Applicants’ showing so far, this Application should either be dismissed or Applicants should amend their Application to provide sufficient information to enable the Commission to make the findings required by Public Utilities Code Section 854.  If Applicants are allowed to proceed with this matter, the Commission should establish a schedule that allows adequate time for discovery, the preparation of testimony and evidentiary hearings.  

Respectfully submitted,

Laura Tudisco

Staff Counsel

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-2164

January 28, 2000



Fax: (415) 703-2262

APPENDIX A

� ORA has also filed an Opposition to the Motion of Applicants for Early Determination of Exemption from Public Utilities Code Section 854 Subsections (b) and (c). 


� MCI Telecommunications Corporation, now MCI WorldCom Network Services, and MCI Metro Access Transmission Services are operating subsidiaries of MCI WorldCom.  (Application, p. 4, Attachment 6.)
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