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OF THE OFFICE OF RATEPAYER ADVOCATES OF THE ASSIGNED COMMISSIONER’S RULING ON CATEGORY





INTRODUCTION





Pursuant to Rule 6.4 of Article 2.5 of the Rules of Practice and Procedure of the California Public Utilities Commission (“the Commission”), the Office of Ratepayer Advocates (“ORA”) hereby appeals the assigned Commissioner’s categorization of the above-captioned proceeding as a quasi-legislative proceeding.  ORA requests that the Commission revise the Scoping Memo and Ruling of Assigned Commissioner to find that this proceeding is a ratesetting proceeding under the Commission’s Rules of Practice and Procedure and that the Commission hold evidentiary hearings in light of that finding. 





FACTS


	On October 12, 1989, the Commission issued D.89-10-031 which established the New Regulatory Framework (“NRF”) applicable to Pacific Bell (“Pacific”) and GTE California Incorporated (“GTEC”).  D. 89-10-031 established new mechanisms applicable to Pacific and GTEC, which mechanisms set rates for those utilities.  Pursuant to D. 89-10-031, this Commission has conducted two triennial reviews of NRF in order to ensure that the mechanisms used to set the rates charged by Pacific and GTEC are consistent with their positions in California’s telecommunications market.  During both of these reviews, the Commission has held evidentiary hearings and issued findings of fact in support of its decisions.  The Commission is scheduled to conduct its third triennial review of NRF during 1998.


In December 1997, GTEC filed a motion to postpone the Commission’s third triennial review of NRF applicable to GTEC until 1999.  On February 2, 1998, Pacific filed its Application for a Third Triennial Review of the Regulatory Framework Adopted in Decision 89-10-031 (hereinafter “Application”).  On March 6, 1998,  ORA, the California Telecommunications Coalition, the Utility Reform Network and Sprint Communications, L.P. filed protests to Pacific’s Application.  Responses to Pacific’s Application were also filed on March 6, 1998 by GTEC and the Greenlining Institute and the Latino Issues Forum.


	On March 26, 1998, the Commission issued an Order Instituting Rulemaking and Consolidating Application 98-02-003 (“Order”).  This Order initiated the Commission’s third triennial review of the NRF applicable to Pacific and GTEC.  In the Order, the Commission directed an Administrative Law Judge to deny GTEC’s motion to postpone its NRF review until 1999.  The Commission also identified the scope of the rulemaking proceeding, implemented an expedited schedule and determined that there was no need for evidentiary hearings.  Finally, the Commission issued a ruling that the above-captioned proceeding is a quasi-legislative proceeding pursuant to Rule 5(d).  (See, Order p.15, Ordering Paragraph No. 4.) 


On April 13, 1998, the assigned Commissioner issued a Scoping Memo and Assigned Commissioner’s Ruling (“Scoping Memo”), which Scoping Memo contained the assigned Commissioner’s ruling on category.  (Scoping Memo p. 17, ruling ¶ 2.)  The assigned Commissioner determined that the category of this consolidated proceeding is quasi-legislative.  





III.	ARGUMENT


A.	Rule 6.4 Of Article 2.5 Of  The California Public Utilities Commission Rules Of Practice And Procedure Applies To This Consolidated Proceeding And Permits ORA To Appeal The Assigned Commissioner’s Ruling on Category





	This proceeding is a formal proceeding and was instituted after January 1, 1998.  Therefore, the rules of Article 2.5 apply to this proceeding.  The Commission’s Rules of Practice and Procedure provide that:


The rules and procedures in this Article [Article 2.5] shall apply to any formal proceeding (except for a complaint under Rule 13.2) that is filed after January 1, 1998.  Rule 4(a).





Furthermore, the Commission stated in its Order that:


This rulemaking shall be conducted in accordance with Article 2.5 of the Commission’s Rules of Practice and Procedure.  (See, Order p. 8.)





In the Scoping Memo, the assigned Commissioner ruled that Article 2.5 of the Commission’s Rules of Practice and Procedure “ceases to apply” to this consolidated proceeding.  (Scoping Memo p. 17, ruling ¶ 3.)  This ruling is legal error.  


The assigned Commissioner has not made a final determination concerning whether hearings will be held in this proceeding.  (See, Scoping Memo, p. 17, ruling ¶ 3.)  Pursuant to Rule 6.6 of the Commission’s Rules of Practice and Procedure, the assigned Commissioner must make such a determination before Article 2.5 ceases to apply to this consolidated proceeding.  Moreover, the assigned Commissioner does not have authority to deny ORA’s right to appeal the assigned Commissioner’s ruling on category under Rule 6.4 of Article 2.5 by declaring that the rules and procedure of Article 2.5 do not apply to this consolidated proceeding.  Such an action would violate the procedural guarantees established by the California Legislature.   (See, California Public Utilities Code § 1701.1(a).)


The assigned Commissioner’s ruling has designated the category of this consolidated proceeding as quasi-legislative.  (Scoping Memo, p.17, ruling ¶ 2.)  This ruling triggers ORA’s right to appeal such a decision under Rule 6.4.  A party’s right to appeal an assigned Commissioner’s designated category to the Commission is a statutory right.  (See, California Public Utilities Code § 1701.1(a).)  The assigned Commissioner does not have authority to deny a party that right.  Thus, the assigned Commissioner’s ruling that Article 2.5 of the Commission’s Rules of Practice and Procedure ceases to apply to this consolidated proceeding cannot stand.  Article 2.5, and in particular Rule 6.4, still applies to this consolidated proceeding.  


Rule 6.4 of Article 2.5 permits any party to file and serve an appeal to the Commission no later than 10 days after an assigned Commissioner’s ruling on category pursuant to Rule 6(c)(2).  Rule 6(c)(2) states in relevant part:


	A Commission order instituting rulemaking, issued after January 1, 1998, shall preliminarily determine the category and need for hearing, and shall attach a preliminary scoping memo. . . . At or after the prehearing conference if one is held, the assigned Commissioner shall rule on the category, need for hearing, and scoping memo. . . . The ruling, only as to category, is appealable under the procedures in Rule 6.4.


	


Rule 6.4 provides:





Such appeal shall state why the designated category is wrong as a matter of law or policy.








As A Matter Of Law The Category of This Consolidated Proceeding Is Ratesetting





	The Scoping Memo states that this consolidated proceeding is a quasi-legislative proceeding and that it will examine a class of regulated entities.  (Scoping Memo p.8.)  The Scoping Memo identified the class of regulated entities as “California’s large local exchange carriers.”  (Id.)  This ruling is legal error.  The Commission will not establish generic ratemaking policy or rules in this proceeding applicable to a class of regulated entities.  In this proceeding, the Commission will implement or eliminate rate mechanisms that will in turn set the rates Pacific and GTEC will charge their customers.  


This proceeding commenced when Pacific filed an application to modify the NRF ratesetting mechanisms applicable to itself.  The assigned Commissioner adopted a portion of Pacific’s application and authorized an expedited and streamlined proceeding which will deny other parties adequate time or opportunity to investigate and challenge Pacific’s or GTEC’s positions.  (See, Scoping Memo p.17, ruling ¶ 1).  


Once Pacific filed Application 98-02-003, the Commission should have categorized it as a ratesetting proceeding.  Pacific makes virtually no argument in its Application that this proceeding should be categorized as quasi-legislative.  Nevertheless, the assigned Commissioner has accepted Pacific’s position.  This proceeding is a ratesetting proceeding.  The nature of a proceeding cannot be changed by simply renaming Pacific’s Application a rulemaking.  To do so violates the rules of how proceedings are initiated at the Commission.  (See generally, Rule 6 of Article 2.5.)


The Commission’s decision in this third triennial review of NRF will not set generic ratemaking policy.  Any Commission decision in this proceeding will concern specific utilities and the rate regulation applicable to those utilities.  For these reasons, this proceeding should not be categorized as a quasi-legislative proceeding as a matter of law.  The law mandates this proceeding be categorized as ratesetting.





1.	California’s Public Utilities Code And The Commission’s Rules Categorize This Consolidated Proceeding As Ratesetting





The issues identified in the Order and the Scoping Memo deal with either the setting of rates or the establishment of mechanisms which will in turn set rates.  Under the Public Utilities Code and the Commission’s Rules of Practice and Procedure, this proceeding is by law a ratesetting proceeding.  Public Utilities Code § 1701.1(c) defines ratesetting cases as:


	cases in which rates are established for a specific company, including but not limited to general rate cases, performance based ratemaking, and other ratesetting mechanisms.





Rule 5(c) of the Commission’s Rules of Practice and Procedure defines ratesetting proceedings in pertinent part as:


	proceedings in which the Commission sets or investigates rates for a specifically named utility (or utilities), or establishes a mechanism that in turn sets the rates for a specifically named utility (or utilities).





In this third triennial review of NRF, the Commission will investigate and implement rate mechanisms that will in turn set the rates for specifically named utilities, namely, Pacific and GTEC.  This proceeding is a ratesetting case under both California statutory and regulatory law.  The Order and Scoping Memo set forth the issues for this consolidated proceeding, which issues clearly demonstrate that this consolidated proceeding is a ratesetting proceeding.


The first issue concerns whether the Commission should eliminate certain earnings/rate of return regulations which currently apply to Pacific and GTEC.  The Order and Scoping Memo seek comments on the impact of eliminating these rate mechanisms on the rates charged by Pacific and GTEC.  This issue demonstrates that this proceeding is an exact match with the intent and letter of the Commission’s categorization rules for the ratesetting category.  The Commission is investigating the impact on rates in order to determine whether or not to establish the so-called pure price regulation that will in turn set rates for specifically named utilities.


The third and forth issues identified by the Order and Scoping Memo are whether the GDPPI - X formula for adjusting rates should be permanently eliminated and whether the Commission should modify or eliminate the criteria for Z factor recovery for Pacific and GTEC.  The Commission has requested comments on these rate impacts.  This request constitutes an admission that the Commission is investigating rates charged by specific utilities.  The application of these formula sets the permissible rates which Pacific Bell and GTEC can charge for certain services.  The Commission should not pretend it is engaged in quasi-legislative activity; it is not promulgating generic ratemaking policy or rules.  It is conducting an investigation in order to apply ratesetting mechanisms.


The fifth issue identified by the Order and Scoping Memo requests comments on the rate impact of capping the price of Pacific’s and GTEC’s basic residential services through 2001.  In this proceeding, the Commission has proposed setting a rate that Pacific and GTEC can charge customers for basic residential services through the year 2001.  To call such a proceeding anything other than a ratesetting case is to disregard the definition of that term as found at Public Utilities Code § 1701.1 (c)(3) and Rule 5(c) of the Commission’s Rules of Practice and Procedure.


  


2.	To Categorize This Consolidated Proceeding As Quasi-Legislative As Opposed To Ratesetting Violates The Due Process Clause Of The Fourteenth Amendment Of The United States’ Constitution And The Due  Process Clause Of Article 1 Section 7 Of The Constitution Of The State Of California 


	


As stated, the Scoping Memo contains the assigned Commissioner’s ruling that this proceeding is quasi-legislative.  This ruling reveals the assigned Commissioner’s intention to streamline the NRF review process and avoid the need for evidentiary hearings which are necessary to resolve the factual disputes in this proceeding.   This ruling, if upheld, will violate the Due Process Clauses of both the United States and the California Constitutions.


Section 1 of the Fourteenth Amendment of the United States Constitution reads in pertinent part as follows:


	[N]or shall any State deprive any person of life, liberty, 	or property, without due process of law.





Article I, § 7 (a) of the Constitution of the State of California states in pertinent part that:


	A person may not be deprived of life, liberty, or 		


	property without due process of law[.]





The assigned Commissioner’s categorization of this proceeding as quasi-legislative constitutes State action that will permit Pacific and GTEC to implement rate changes without evidentiary hearings.  Both the Federal and State Constitutions implicated here prevent the Commission from depriving ratepayers of their property interests in reasonable rates without due process of law.  (See, Board of Regents et al. v. Roth (1972) 408 U.S. 564, 577 for the proposition that persons have a property interest in benefits upon which they reasonably rely during their daily lives;  see also, State of Nebraska ex rel. Spire v. Northwestern Bell Telephone Company et al. (1989) 445 N.W.2d 284, 295-298, applying the principles announced in Roth to ensure due process protections for a ratepayer’s entitlement to reasonable rates for telecommunications services.)


This proceeding initiates the Commission’s 1998 NRF review for Pacific and GTEC and will alter the existing NRF applicable to these companies which was last established in D.95-12-052.  The Commission is seeking to alter its previous decision issued in connection with the 1995 NRF review.  


California Public Utilities Code § 1708 provides in relevant part that:


	The commission may at any time, upon notice to the 	parties, and with opportunity to be heard as provided in 	the case of complaints, rescind, alter, or amend any 	order or decision made by it. 


	


	This law requires the Commission to provide notice to the parties of the 1995 NRF review and offer those parties an opportunity to be heard as provided in the case of complaints.  The categorization of this proceeding as quasi-legislative is clearly intended to avoid this legal requirement.  The assigned Commissioner has provided for opening comments and reply comments from the parties; however, this type of written “hearing” is insufficient when the Commission seeks to alter a previous decision.  (See, California Trucking Association v. Public Utilities Commission (1977) 19 Cal.3d 240, 244-245.)


	In California Trucking, the Commission initiated a proceeding to cancel minimum rates for certain transportation services, which rates had been previously set by the Commission.  The Commission solicited comments from various parties on a proposed decision but did not hold any hearings.  Thereafter, the Commission issued decisions in which it canceled the rates.  California Trucking, a non-profit corporation whose members included for-hire transportation companies regulated by the Commission, appealed the Commission’s decisions because the Commission did not provide hearings as required by Public Utilities Code § 1708.  The California Supreme Court reversed the Commission’s decisions because the decisions altered previous Commission decisions regarding minimum rates and the ability to protest a proposed decision in writing did not satisfy a party’s right to have an opportunity to be heard as required by Section 1708.


	The assigned Commissioner’s interpretation of Section 1708 is incorrect.  (See, Scoping Memo p. 12.)  Section 1708 grants parties the right to an oral evidentiary hearing at which hearing the parties may put on evidence and cross-examine witnesses.  (See, Public Utilities Code § 1705.)  The assigned Commissioner has stated that evidentiary hearings will only be held in this consolidated proceeding upon a showing of good cause.  (Scoping Memo p. 16.)   Although this legal standard may sound reasonable, it  is not applicable to the facts in this proceeding and cannot be supported.  Applying an incorrect legal standard to this proceeding does not comport with the Commission’s duty to regularly pursue its authority.  (See, Public Utilities Code § 1757.) 


If  the Commission intends to alter the NRF applicable to Pacific and GTEC, Section 1708 will apply to the third triennial review.  From the Order and Scoping Memo, it is clear that the Commission intends to make changes to the regulatory mechanisms applicable to Pacific and GTEC.  Therefore, the law requires that the Commission hold evidentiary hearings at which the parties to the 1995 NRF review applicable to Pacific and GTEC are permitted to be heard, introduce evidence and cross-examine witnesses.  (California Trucking, 19 Cal.3d at 244-255.)  Failure to hold such hearings will deny parties the proper procedural rights required by law and therefore violate the due process guarantees of the United States and the California Constitutions.


	Moreover, California Public Utilities Code § 454(a) requires telephone corporations such as Pacific and GTEC to provide notice to their customers of any application to the Commission for approval of a new rate.  The Commission has consolidated Pacific’s Application for approval of new rate mechanisms with this Order and has thereby attempted to remove this proceeding to a quasi-legislative forum.  However, the Commission cannot excuse Pacific from its statutory duty to provide notice to its customers. �  This statutory duty necessarily flows from Pacific’s Application.  


	Pacific’s application seeks to implement mechanisms that will in turn set rates.  Section 454(a) states in pertinent part that:


	Whenever any electrical, gas, heat, telephone, water, or sewer system corporation files an application to change any rate, . . ., for the services or commodities furnished by it, the corporation shall furnish to its customers affected by the proposed rate change notice of its application to the commission for approval of the new rate.





	Pacific contends that its Application does not propose to change any rates.  (See, Limited Reply of Pacific Bell (U 1001 C) to the Response of the Office of Ratepayer Advocates to the Commission’s Order Instituting Rulemaking and Consolidating Application 98-02-003 pp. 2 and 4.)  The assigned Commissioner also contends that the outcome of this proceeding will not by itself change rates.  (See, Scoping Memo p. 10.)  These contentions are simply not true.  Pacific’s Application seeks to implement new rate mechanisms that will change rates.  For instance,  Pacific is seeking to permanently eliminate the GDPPI-X formula while at the same time add certain Z factor costs.  The result of adopting such “policy” will permit Pacific to raise rates by merely filing an advice letter.  The outcome of this consolidated proceeding will control Pacific’s and GTEC’s ability to change rates.  As such, the Commission should require Pacific to provide notice to its customers of  its current Application.


If the Commission proceeds with its analysis of new rate mechanisms for Pacific and GTEC, the Commission’s actions will be in direct conflict with the procedural protections created by the California Legislature for the customers of Pacific.  Such a decision will subject any Commission action to a due process challenge.


	The 1998 NRF review will lead to a change in the rates Pacific and GTEC charge their customers.  To maintain that this proceeding is quasi-legislative and that evidentiary hearings are not required will violate the law.  Any deprivation suffered by ratepayers as a consequence of this categorization will subject Commission action in this proceeding to judicial review in federal and state courts on the grounds that this Commission did not provide ratepayers and other stakeholders with the process required by law.  To avoid such review, the Commission should categorize this proceeding as a ratesetting proceeding that requires evidentiary hearings.  These hearings will permit the Commission to establish facts which are in dispute concerning the issues discussed supra in Section B.1.  Further, this Commission should require Pacific to provide notice to its customers of its application to change rates.





C.	Public Policy Requires Ratesetting To Be The Category of This Consolidated Proceeding


.


	No good policy reason exists to categorize this proceeding as quasi-legislative.   This proceeding will either implement or eliminate certain regulatory mechanisms that set rates for Pacific and GTEC.  The only reason identified by the assigned Commissioner which supports categorizing this proceeding as quasi-legislative is the assigned Commissioner’s position that the rulemaking will address regulatory issues for the two large California local exchange carriers.  This is not a sound policy.  Instead, the policy reasons for holding evidentiary hearings and applying rules promulgated as a result of SB960 support categorizing this proceeding as ratesetting.





1.	Categorization Of This Consolidated Proceeding As Ratesetting Will Ensure Necessary Evidentiary Hearings





	The Commission should categorize this proceeding as ratesetting in order to facilitate hearings in this proceeding.  In a ratesetting proceeding, the Commission must make findings of fact that support its decision to set a certain rate or establish a mechanism that in turn will lead to the setting of rates.  Evidentiary hearings in which parties can introduce evidence and conduct meaningful cross-examination are the best method to establish the facts necessary to examine the rate mechanisms identified by the Order and the Scoping Memo.  


In a quasi-legislative proceeding, policy concerns will overwhelm contested facts and the need for evidentiary hearings.  The instant proceeding involves a great deal of contested facts.  For example, in proposing to modify or eliminate Z factor criteria, it is necessary to determine the amount and duration of the cash flow impacts on Pacific and GTEC created by jurisdictional cost shifts.  These are factual issues which should be developed at evidentiary hearings.  


Another example of a factual issue which demands evidentiary hearings will occur when the Commission considers eliminating sharing by Pacific and GTEC with their customers of earnings above-specified amounts.  Here, it will be necessary to reach factual conclusions regarding what alternatives remain to prevent Pacific and GTEC from obtaining excessive profits at the expense of still captive customers.  To develop these and other factual issues necessary to conduct the 1998 NRF review, the Commission should categorize this proceeding as ratesetting and require evidentiary hearings.





2.	Categorizing This Consolidated Proceeding As Ratesetting With The Need For Hearings Will Ensure Application of the SB960 Rules Concerning Ex Parte Communications To This Proceeding And Commissioner Participation At Evidentiary Hearings 





The policy reasons for applying certain rules implementing SB960 to this proceeding support a decision by the Commission to categorize this proceeding as ratesetting with a need for evidentiary hearings.  The application of  these rules will improve any decision the Commission reaches in its 1998 NRF review.  The Commission implemented the SB960 rules in part to fulfill the California Legislature’s intent to improve the quality of the Commission’s decision-making process.  (SB960 § 1.)   


The rules applying to ex parte communications are a critical part of SB960.  (See, Rules 7 and 7.1.)  These rules facilitate the participation of parties with different viewpoints in Commission proceedings and thereby allow the Commission to reach more informed decisions.  ORA recognizes that the assigned Commissioner has adopted an ex parte rule for this consolidated proceeding.  (Scoping Memo, ruling ¶ 5.)  However, the ex parte rule adopted by the assigned Commissioner does not require a party to give notice prior to engaging in an ex parte contact and does not provide all parties with equal access to decision-makers.  Application of  Rules 7 and 7.1 to this consolidated proceeding will ensure that all parties receive notice of ex parte communications before those communications occur and will grant all parties an equal opportunity to communicate with decision-makers.  


Another important rule implementing SB960 applies to Commissioner presence at evidentiary hearings.  (See, Rule 8.)  The application of  Rule 8 to this consolidated proceeding will ensure that the assigned Commissioner attends a majority of the evidentiary hearings.  The assigned Commissioner’s presence and participation at formal hearings will improve the quality of the Commission’s decision in this proceeding.  Categorizing this proceeding as a ratesetting proceeding with the need for hearings will appropriately trigger the application of Rule 8.  





IV.	CONCLUSION


The assigned Commissioner has categorized this proceeding incorrectly.  To maintain a quasi-legislative forum in this proceeding will violate the law and public policy.  The Commission’s Rules of Practice and Procedure and due process concerns mandate that this proceeding be categorized as ratesetting.  Furthermore, good policy reasons support a Commission ruling that this is a ratesetting proceeding.   Therefore, pursuant to Rule 6.4 of the Commission’s Rules of Practice and Procedure, ORA requests this Commission to review the decision of the assigned Commissioner and revise its Order Instituting Rulemaking 98-03-040 and Consolidating Application 98-02-003 in order to categorize this proceeding as a ratesetting proceeding with a need for evidentiary hearings.  Further, ORA requests that the Commission issue an Order directing the assigned Commissioner to make concurrent changes to the Scoping Memo.  Lastly, ORA requests that the 


Commission issue an Order requiring Pacific to notify its customers that Pacific has applied for a rate change with the Commission.
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� The Commission’s own rules require rate increase applications to comply with Section 454(a).  See, Rule 24. 
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