Before the Public Utilities Commission of the State of California
In the Matter of Alternative Regulatory Frameworks for Local Exchange Carriers.


I.87-11-033

 




JOINT APPLICATION FOR REHEARING

OF D.00-02-047 of THE OFFICE OF RATEPAYER

ADVOCATES AND THE UTILITY REFORM NETWORK

Pursuant to Rule 85 of the Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) and The Utility Reform Network (TURN) file this Application for Rehearing of D.00-02-047.

I. INTRODUCTION

The many errors justifying a rehearing begin with the California Public Utilities Commission’s (Commission) denial of ORA’s and TURN’s constitutional right to procedural due process, an evidentiary hearing including the right to brief and argue legal issues.  This right is guaranteed to ORA and TURN under Public Utilities Code section 1708.  Failure to hold an evidentiary hearing has led to clearly erroneous findings of fact and conclusions of law.

The purported findings of fact are clearly erroneous because there is no evidence on the record to support them.  Thus the decision is not based upon substantial evidence.  As a logical consequence of the absence of evidence to support the Commission’s findings of fact, these are void and D.00-02-047 is not supported by the findings.

Chief among the erroneous conclusions of law, the Commission appears to adopt and impose on ORA—and, by implication, upon all staff members of the Commission except its administrative law judges and the Commissioners themselves—a requirement that they be free from “the appearance of bias.”  The decision makes no effort to define the behavior which gives rise to an “appearance of bias,” the contexts in which staff must conform to the standard or may be charged with its violation, nor the factual showing which must be made to establish either the validity of the charge or a defense to it. 

The result of these errors is a decision which will, at a minimum, have a chilling effect on the supervision and conduct of audits going forward, including the retention of consultants.  The reasons to vacate the decision and to grant ORA and TURN a hearing are many and compelling.

II. ARGUMENT

A. The Commission’s Failure to Follow Statutorily Mandated Procedures Denies ORA and TURN Due Process of Law and Voids the Decision

D.00-02-047 purports to modify an earlier decision, D.94-06-011.  The Commission’s authority to modify its decisions and the procedures it must follow to do so are stated in section 1708.  They include notice to parties and an opportunity to be heard.  While the notice requirement may have been satisfied by Pacific Bell’s (Pacific) Petition for Modification (Petition), the Commission never held hearings on the Petition nor received any affidavits that would substantiate the findings in the decision.  Instead of the required hearings, by a Joint Ruling in Investigation (I.) 87-11-033 issued July 7, 1999, the Commission charged its Executive Director with the duty of conducting an ex parte review of ORA’s implementation of the Commission’s order that it audit Pacific’s NRF compliance and reporting back to the Commission on his findings.
  The Commission received the Executive Director’s findings in the form of a letter and proceeded to issue a Draft Decision based in part upon them.  The Commission never conducted an evidentiary hearing.

The Commission is subject to the due process requirements of the California and United States Constitutions.  It must follow mandated procedures.  Failure to follow those procedures is grounds for overturning a Commission decision.  (Pacific Bell v. Public Utilities Commission (2000) __ Cal.App.4th ____; A087250 (First District, March 23, 2000), slip opn. at 8; Public Utilities Code section 1757(a)(2).)  Since the Commission never held any hearing in the instant matter, rehearing must be granted.

B. D.00-02-047’s Findings of Fact Do Not Support the Decision and are Not Based Upon Substantial Evidence Appearing in the Record

In the absence of a hearing, the record before the Commission when it issued D.00-02-47 was Pacific’s Petition and a separate “Emergency Motion” to stay letting the audit contract, both filed on June 10, 1999, together with ORA’s responses to the Petition, filed July 12, 1999, and the “Emergency Motion” filed on June 16, 1999.  All other information known to the Commission when it issued its decision derived from various ex parte communications and is not evidence on the record.  Section 1757(a)(4) provides that the Commission’s findings of fact must be “supported by substantial evidence in light of the whole record.”  Application of this standard voids six of the Commission’s nine findings.  Those that survive, findings 1, 3, and 5, do not support the decision in violation of the mandate of section 1757(a)(3) that Commission decisions be “supported by the findings.”

1. The Facts in the Record

D.00-02-047 is based almost exclusively on “facts” not proven to the Commission.  The evidence before the Commission at the time of its decision was:

· ORA had been ordered to develop New Regulatory Framework (NRF) Audit plans for GTE California, Inc. (GTEC) and Pacific.

· The Commission had issued an order clarifying the scope of the audit. 

· An ORA audit had been unsuccessfully resisted by Roseville Telephone Company (Roseville), the Commission rejecting claims of bias or lack of “objectivity” by Roseville.

· ORA has managed the audit of Roseville. 

· The NRF audit of Pacific had been in design since 1994.  

· Pacific had previously asserted that ORA could not manage an audit of its NRF compliance because its statutory duty to represent ratepayers created an inherent conflict of interest.  

· That the Commission had rejected Pacific’s argument when first presented.

Those facts are what the Commission must rely on to justify D.00-02-047.  

The proceedings which led to D.00-02-047 began with Pacific’s filing of its Petition for Modification of Decision 94-06-011, which had assigned authority to supervise an audit of Pacific Bell’s books and records to ORA’s predecessor, the Division of Ratepayer Advocates.  The lynchpin of its argument was a claim—previously rejected by the Commission in D.96-05-036—that ORA’s statutory role of ratepayer’s advocate precludes it from being “objective” and, in consequence leading to a situation where the “auditor role” is “fundamentally at odds with ORA’s overall statutory goal.”  (Petition, p. 3.)  According to Pacific, the conflict was evidenced by ORA’s Request for Proposal (RFP), allegedly received by Pacific on March 29, 1999, which sought an auditor with “experience in representing consumer interests” (RFP, p. 14) one of whose tasks would be to “determine whether non-structural safeguards adequately protect ratepayer and competitor interests.”  (RFP, p. 27, quoted by Pacific, Petition, p. 3, emphasis in petition.)

These unverified statements about when Pacific received the RFP and the 16 words quoted from the 35 page RFP are the only facts in Pacific’s Petition.  Their presentation does not conform to the California Evidence Code and thus, strictly speaking, are not evidence.  They also fail to conform to the Commission’s evidentiary standard, embodied in Rule 64 of the Commission’s Rules of Practice and Procedure:

Although technical rules of evidence ordinarily need not be applied in hearings before the Commission, substantial rights of the parties shall be preserved.

The “Emergency Motion” quotes a few more phrases from the RFP and recapitulates Pacific’s protracted—and, at that time, unsuccessful—campaign to unseat ORA as the audit manager.  The Motion then identifies two organizations which responded to the RFP, information then held in confidence within ORA, and makes some broad remarks about these bidders’ history of representing ratepayer rather than utility interests.  Again, none of this is presented in a form that would make it admissible evidence.

ORA, responding to Pacific’s Petition, adds citations to the records of proceedings concerning its development and implementation of a similar audit of Roseville.  (ORA Response to Petition, p. 6.)  ORA’s Response to Pacific’s “Emergency Motion” added references to a NRF audit of GTEC, similar to the one Pacific was seeking to impede.  Since these facts are based on citations to the Commission’s various orders or decisions, they are provable under either Rule 72 or Rule 73 of the Commission’s Rules of Practice and Procedure.

2. Key Findings of Fact Are Not Supported by Evidence

Among the Commission’s actual findings, only findings 1, 3, and 5 are supported in the record.  Thus, the findings supported are that Pacific filed the Petition on June 10, 1999 (a matter of record), that the commission outlined the scope of the audit in D.96-05-036 (a matter of record), and that ORA filed a motion requesting denial of Pacific’s Petition (likewise). 

The following findings are not substantiated by evidence:

Finding of Fact 4.  Our review confirms the audit scope findings of the Executive Director set forth in his August 6, 1999 letter.  We agree with the Executive Director’s identification of three areas in which the audit plan fails to conform to the Commission’s instructions.

The Executive Director’s letter is not in evidence; it was created and received ex parte and is not part of any statutorily authorized procedure available to the Commission when considering whether to modify an existing order.  Cross examination of any witness offering the letter would have shown that two of the three “findings” involve Overland’s preliminary proposal and thus do not reflect the final proposed scope of the audit and that the third item, though included in the RFP, was approved by the Executive Director.  Again, the finding as made undermines the Commission’s conclusion that ORA has displayed “the appearance of bias” because it does not involve ORA’s conduct.

Finding of Fact 6.  The Overland Proposal accepted by ORA contains a subcontract with Economics and Technology, Inc., which includes Dr. Lee Selwyn as a technical advisor.

Finding of Fact 7.  In Commission proceedings, Dr. Selwyn has testified on behalf of ORA and the competitors of Pacific Bell, AT&T, and MCI Worldcom.

This information is not a matter subject to judicial notice and therefore the finding is not based upon evidence.  All material from Pacific in this regard was received in ex parte contacts; Dr. Selwyn’s own letter to the Commission is not part of the record.

Finding of Fact 2.  Pacific Bell could not have filed the Petition within one year of the Decision’s effective date because it only recently obtained the information which forms the basis of the Petition, such as the ORA RFP and the Overland Proposal.

Pacific asserts this, but does not offer admissible evidence on this point.  A review of the Petition indicates that it nowhere mentions the Overland Proposal.  In fact, the Petition predates the awarding of the contract to Overland.  Therefore, no party could have responded to that “basis of the Petition.”  If the finding is nevertheless accepted as proven, it cannot support the Commission’s decision that ORA has displayed “the appearance of bias” because Overland’s initial proposal is not an action by ORA.

Finding of Fact 8.  Circumstances exist here which would lead a reasonable person to doubt the impartiality of the continued audit oversight by ORA.

This is not a finding, it is a conclusion.  This is made clear by the reference to the “reasonable person” standard.  This is a legal test used to evaluate the materiality of evidence.  It is not, in itself, a fact.  It is not clear whether application of this legal standard is appropriate in this context.  Findings would tell the persons affected by D.00-02-047 what those circumstances were.  This “finding” leaves ORA and TURN wondering what “circumstances” the Commission is referring to.  

Finding of Fact 9.  The Telecommunications Division has no financial or other interest in the outcome of the audit, except to fulfill its duties assigned by the Commission.

This is not a finding of fact; there is no evidence on this point.  It fails to identify any distinction between Telecommunications Division and ORA that is relevant to anything decided by the Commission in D.00-02-047.

As a result of the Commission’s failure to take evidence in a hearing, as mandated by law, there is no evidence to support 6 of its 9 findings of fact.  The remaining findings relate solely to the state of the record, and not to the actions of any party or the effects of those actions upon Petitioner Pacific.  The Commission’s decision is therefore unsupported and unsupportable.

C. The Commission’s “Appearance of Bias” Standard for Evaluating ORA’s Performance is Without Legal Support and is too Vague to Apply as a Test for Conduct

The Commission has from time to time considered how it would preserve its integrity as a quasi-judicial or adjudicatory body when confronted with allegations that individual Commissioners or Administrative Law Judges should be disqualified for bias.  In contrast to the burden this decision imposes upon ORA, the Commission itself has always held that only “actual bias” will be sufficient to disqualify a Commissioner or ALJ.  In unconscious irony, the Commission’s most recent statement on the subject, D.00-02-046 issued on the same day, February 17, 2000, as D.00-02-047 which is the subject of this request for rehearing.  

In D.00-02-046, the Commission was called upon to decide a party’s challenge to Commissioner Wood’s participation in the proceeding due to his appearance of bias resulting from his background in organized labor and the possibility he would return to that work in the future.  Here is what the Commission wrote:

However, that is not the standard.  The cases do not speculate about whether a prior association with a party will be presumed at some point in the future.  Courts have consistently held that a public official’s prior association with a party in a case is not by itself enough to require disqualification.  It must be shown that the prior association has led to actual bias or, in certain situations, a high probability of actual bias, often discussed by the federal courts in terms of the public official’s prejudgment of the facts, to the extent that he or she cannot be considered able to make an impartial decision.  This requires a detailed analysis of the concrete facts presented by each case.  (D.00-02-046 at 21, citations omitted.) 

In dealing with Pacific’s factually unsupported allegations of bias, however, the Commission found that Pacific had failed to establish that ORA was biased, but went on to judge ORA by a novel standard, the same “appearance of bias” standard it rejected with respect to Commissioner Wood.
  This is a nonexistent legal standard whose employment in administrative law has been expressly rejected by our Supreme Court for being “vague, unmanageable and laden with potential mischief.”  (Andrews v. Agricultural Labor Relations Board (1981) 28 Cal.3d 781 at 793, 623 P.2d 151 at 157.)  It has been imposed by the Commission without any evidence or authority to support its application in this case.  And finally, the Commission failed to formulate standards or offer guidance by which to determine when the “standard” has been breached.

Why the Commission should choose to take this extraordinary step of subjecting its staff to potential challenges for the “appearance of bias” is a mystery.  First, there is no evidence on the record to justify its adoption.  The Commission makes various statements not about ORA, but about its contractor.  Those statements are not justified by evidence on the record and appear to have been obtained ex parte from Pacific.  They cannot form the basis of a legally defensible decision.  The Commission expressly excludes ex parte contacts as record evidence and only bases its decisions on evidence of record.  (Rule 1.2 of the Commission’s Rules of Practice and Procedure; D.91-07-074, 41 CPUC 2d 162, 166.)

Second, the Commission’s order went beyond merely asking its staff to free themselves from bias, it demands they be free from the “appearance of bias.”  The problem with that, of course, is that to avoid being charged with the “appearance of bias,” they have to guess the kind of impression their actions leave in the minds of representatives of the utilities whose conduct they help to police.  As the Supreme Court reminds us, “Appearance, after all, is generally in the eye of the beholder.”  (28 Cal.3d at 792, 623 P.2d at 156.)  Imposition of the standard is, in other words, an invitation to utilities—which are ORA’s adversaries by statute—to submit endless claims of  “appearance of bias.”  Nor is the Commission’s demonstrated willingness to find that the standard has been violated in the absence of an adversary’s charges and any supporting evidence likely to discourage future complaints.  

Third, the Supreme Court has found that the “appearance of bias” in an ALJ is largely irrelevant in administrative law proceedings:  “We therefore fail to see how a mere subjective belief in the A[dministrative ]L[aw ]O[fficer]’s appearance of bias, as distinguished from actual bias, can prejudice either party when the [Agricultural Labor Relations] Board is responsible for making factual determinations, upon an independent review of the record.”  (28 Cal.3d at 791. 623 P.2d at 26.)  If a hearing officer who controls the admissibility of evidence and the course of proceedings cannot contaminate a proceeding with his suspect appearance, the risk of harm because staff members “appear” to be biased is vanishingly small.  The Supreme Court rightly says that the integrity of administrative proceedings rests in the adversary system and the Commission’s own sound judgment, not in the ex post facto imposition of undefined and unworkable standards making Commission staff responsible for third parties’ perceptions of the way staff members discharge their assigned duties. 

Unfortunately the Commission’s decision displays little faith in either the adversary system or its own judgment.  It imposes the standard on ORA in this case because:

Under the circumstances, an adequate remedy does not exist other than reassignment of the audit oversight to the Telecommunications Division.  Given the complexity and scope of this audit, subtle but nonetheless unfair direction and other influences attributable to potential ORA bias could not always be recognized, challenged or remedied on an administrative record.  (D.00-02-047 at 9.)

In the first instance, this conclusion rings hollow because the Executive Director’s review itself found only three instances where the preliminary audit plan did not conform to Commission standards.  Two of those are attributable not to ORA, but to errors in the auditor’s plan, which ORA’s RFP makes clear is subject to modification.  All three are acknowledged by the Commission to have been corrected.  Complexity is not a problem.  Or, if it is, when is a Commission proceeding sufficiently simple for the “appearance of bias” not to become a problem?

Second, Pacific’s conduct in seeking the modification of the order creating the audit demonstrates that exactly the opposite is true.  Multibillion dollar corporations have lavish resources at their disposal to challenge the results of a regulatory audit.  Pacific has battalions of lawyers, regiments of staff accountants and companies of independent outside auditors who have already prepared and vetted any information the Commission’s auditors will see.  If any risk of subtle and unfair bias exists in the Pacific audit, it arises out of Pacific’s successful efforts to delay commencement of the audit, narrow its scope, and determine who shall manage the audit and who shall conduct it. 

Faced with Pacific’s juggernaut, the Commission retreats from the safeguards of the adversary system and seeks to stake its image of integrity on the belief that Telecommunications Division is perceived as unbiased.  The Supreme Court has made clear where the integrity of the administrative process really is secured—in the adversary process.

D. D.00-02-047’S CRITICISM OF ORA’S CONTRACTORS UNDERMINES THE EFFECTIVENESS OF THE REGULATORY PROCESS AND THE INTEGRITY OF THE COMMISSION

In determining that ORA has displayed an “appearance of bias” sufficient to justify removing it from management of Pacific’s NRF audit, the Commission gives extensive consideration to ORA’s engagement of Overland Associates, whose proposal includes a subcontractor, Economics and Technology, Inc., which employs Dr. Lee Selwyn.  D.00-02-047 expresses particular concern with this subcontract.  (D.00-02-047 at 7.)

Overland was engaged by ORA who solicited and reviewed proposals in conformance with the State’s contracting procedures.  These procedures required ORA to review the proposals and to evaluate them on, among other things, the contractor’s demonstrated ability to fulfill the purposes of the contract, i.e., to meet the Commission’s audit goals.  The Department of General Services (DGS) approved the contract with Overland, and the Executive Director found that ORA’s contract review conformed to the required procedures.  While internal evaluation results are confidential, Overland obviously prevailed in the competition and, by implication, established its ability to perform the work the Commission required better than any other competitor.  For the Commission to now impugn the competence and objectivity of the contractor undermines the integrity of the contract review process and of the procedures the State mandates.  To question the results of the contractor selection process for this contract is to invite challenges to the outcome of future contractor selections by disappointed participants, directed to the Commission on grounds not permitted for protests submitted to DGS.  In addition, this outcome may discourage participation in future solicitations by professionals loathe to face the risk that the Commission will publicly disparage them.  Either result would be unfortunate.

The basis of the Commission’s criticism makes such negative consequences even more likely.  Having failed to hold the required evidentiary hearing, the Commission’s criticisms are clearly based on ex parte comments by Pacific.  The Commission’s ignoring its due process obligations clearly has had unfortunate consequences for non-parties to this proceeding who were themselves deprived of all opportunity to protect their reputations for competence and integrity.  

Accepting this record as it stands, ORA cannot hire any party with dealings with Pacific to audit that company, for the auditor’s independence would obviously be questionable.  The Commission has succeeded in pleasing Pacific at the cost of undermining the integrity of Commission and State contracting procedures without abiding by its own procedures.  Yet there are more unfortunate consequences.

ORA’s experience—and the finding of its contract review process—is that Overland, Economics & Technology and Dr. Lee Selwyn are among the best experts available to work on behalf of ratepayers.  All have demonstrated their skills serving with distinction as auditors and expert witnesses.  Based solely upon ex parte contacts, not evidence tested in an adversary proceeding, the Commission finds Dr. Selwyn to be “predisposed to a particular point of view” and subject to “bias against [Pacific Bell].”
  This is clearly unprofessional conduct and proclaiming it also implies Overland lacks the skill and integrity to assemble a competent professional staff to perform audit engagements.  It is not hard to see attorneys representing Pacific’s affiliate companies from coast to coast requesting judicial notice of the Commission’s findings to undermine the credibility of Overland, Economics & Technology and Dr. Selwyn.  Nor can it be doubted that attorneys for other utilities in other states will do the same, for D.00-02-047 is a public record and available to all.  Thus pleasing Pacific in this matter comes at the price of undermining the credibility, integrity and professionalism of some of the most able representatives of ratepayer interests, risking incalculable harm to effective regulation throughout the United States.

III. CONCLUSION   

In 1994, the Commission directed ORA to perform an audit of Pacific’s compliance with standards applicable under the Commission’s NRF.  In 2000, the audit has not even commenced.  D.00-02-047 builds Pacific’s latest roadblock to being audited.  The rationale is that Pacific must be protected from the possibility that the audit results will be skewed in ways too subtle to detect in adversary proceedings because Pacific (and the Commission) thinks that ORA “appears” to 

be biased.  A concern for undetectably subtle hypothetical defects in the audit result that might emerge if ORA really was biased simply does not justify this delay.  Rehearing should be granted. 

Respectfully submitted,


Janice Grau

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-1960

March 30, 2000



Fax: (415) 703-2262

� Pacific’s Petition was filed in I.87-11-033.  Earlier, in D.98-10-019, the Commission had ordered that any disputes regarding the conduct of the audit be resolved under the procedures established in Public Utilities Code section 309.5(e) and that I.95-04-047, the docket in which the audit was ordered, be closed.  (D.98-10-019 at 4-5, Ordering Paragraphs 6, 7.)  Accordingly, this matter should have been referred directly to the President of the Commission.  While the Commission never expressly decided this issue, its entire procedure in handling this matter underscores the Commission’s failure to issue guidelines implementing the procedures under section 309.5(e).)


� The Commission in fact enunciated a standard in D.96-05-036 for the engagement of an auditor by ORA—independence from the subject utility.  (D.96-05-036 at 9.)


� Having been charged with a bias towards ratepayers, ORA has been convicted of hiring an auditor who worked for utilities.  Pacific’s Petition specifically took exception to the RFP requirement that auditors must “have ‘experience in representing consumer interests’” and must evaluate ratepayer protection under Pacific Bell’s NRF activities.  In the decision, the Commission found Dr. Selwyn in particular to be biased against Pacific because he had testified “on behalf of AT&T and MCI Worldcom in proceedings wherein Pacific Bell was also a party . . .in particular, involving NRF issues . . .also against Pacific Bell on behalf of ORA . . ..”  (D.00-02-047 at 8.)
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