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REPLY COMMENTS OF THE OFFICE OF

RATEPAYER ADVOCATES ON THE DRAFT

DECISION OF COMMISSIONER DUQUE

The Office of Ratepayers Advocates (ORA) submits its Reply Comments on the Draft Decision (DD) of Commissioner Duque.  ORA received the Comments of Pacific Bell (Pacific) and The Utility Reform Network/Utility Consumers’ Action Network.  The Commission should dismiss the arguments raised in Pacific’s Comments, because Pacific’s “further record support” exceeds the permissible scope of comments on a draft decision.  In addition, Pacific’s “further record support” contains significant factual errors.

I. PACIFIC’S COMMENTS EXCEED THE SCOPE OF RULE 77.3

Pacific’s Comments exceed the scope of Rule 77.3 of the Commission’s Rules of Practice and Procedure, because Pacific does not allege the DD contains factual, legal or technical errors.  In its Comments, Pacific states it:

concurs with the Draft Decision’s outcome for each of the above issues.  However, as detailed below, there is far more support for the conclusions it reaches concerning the timeliness of Pacific’s petition to modify D.94-06-011 and the merits of reassigning the audit responsibility than in the Draft Decision.  Accordingly, in order for the Commission to have better appreciation for the uniqueness of this situation and the soundness of the Draft Decision, Pacific provides further record support for the conclusions reached in the Draft Decision.  (Pacific’s Comments, pp. 1-2, emphasis added.)

The “further record support” submitted by Pacific exceeds the permissible scope of comments which, pursuant to Rule 77.3, must focus on factual, legal or technical errors in the proposed decision.  Pacific alleges no error in the DD, so the Commission should ignore Pacific’s fourteen pages of “further record support.”

II. PACIFIC MISREPRESENTS THE SCOPE OF THE AUDIT

Pacific’s “further record support” contains a major factual error—that ORA has created an adversarial audit in violation of Commission directives.
  Pacific misunderstands the genesis of the scope of the audit found in ORA’s March 29, 1999, Request for Proposal (RFP).  As ORA pointed out in its December 27, 1999, Comments on the DD, the Commission provided ORA with the specific audit objectives contained in ORA’s RFP.  (ORA’s Comments, p. 2, Attachment 1.)  Pacific’s factual premise for its conclusion that ORA is exceeding the audit scope ordered by the Commission is simply wrong.  

In alleging the scope of the audit is a broader, more adversarial review than contemplated under Public Utilities Code section 314.5, Pacific states:

ORA’s RFP focuses on cross-subsidization, affiliate transactions, and policy determinations about the adequacy of current rules.

ORA’s RFP:

The specific audit objectives for this audit are limited to the following:

a. The audit shall analyze PacBell’s NRF monitoring reports, cost allocations and accounting procedures to ensure against any cross-subsidization or anti-competitive behavior.

b. The audit shall determine whether PacBell and its respective affiliates are following Commission rules for affiliate transactions.

c. The audit shall determine whether non-structural safeguards adequately protect ratepayer and competitor interests regarding non-regulated activities and ensure the proper tracking and allocation of costs related to those activities.

Clearly, ORA’s emphasis is not in auditing our books and records for regulatory and tax purposes as required by Public Utilities Code § 314.5, or in verifying compliance with Commission rules and regulation.  ORA seeks a much broader, adversarial review.  (Pacific’s Comments, pp. 9-10, emphasis in original.)

Pacific also alleges that ORA’s RFP:

calls for a reevaluation of existing policies and proposed policy changes.  It seeks structural changes for Pacific, well beyond the scope of a compliance audit.  (Pacific’s Comments, p. 11.)

Finally, Pacific concludes:

The fact that ORA continues to push the envelope well beyond a compliance audit pursuant to § 314.5 reinforces the conclusion in the Draft Decision that Pacific’s petition to modify D.94-06-011 should be granted, and the responsibility of this audit should be transferred to Telecommunications Division.  (Pacific’s Comments, p. 13.)

Contrary to Pacific’s assertions, the scope of the audit, as ordered by the Commission, does not exceed the statutory requirements of section 314.5.  The review of Pacific’s compliance with Commission rules and regulations, such as affiliate transactions and cost allocations, does not exceed section 314.5.  Historically, ORA and its predecessors have conducted many comprehensive audits of utilities under section 314.5, where review of affiliate transactions and allocation of regulated costs to non-regulated operations were part of the overall scope of those audits.  Furthermore, the Generally 

Accepted Auditing Standards (GAAS) have the following requirements:

· Develop an understanding of the audited entity (including organizational structure and affiliate relationships)

· Review of cost allocations (including the testing of all material cost allocations affecting the financial statements)

· Review of related party transactions (equivalent to affiliate transactions)

· Report deficiencies in the audited entity’s internal controls

The Commission’s audit, as contained in ORA’s RFP, is consistent with section 314.5 and GAAS requirements.

III. CONCLUSION

The Commission should ignore Pacific’s “further record support” because it exceeds the scope of comments permitted under Rule 77.3 and contains a major factual error.  The Commission should not adopt the DD, as addressed in ORA’s Comments.  Instead, the Commission should adopt ALJ Weismehl’s Alternate.

Respectfully submitted,

HALLIE S. YACKNIN

JANICE GRAU
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San Francisco, CA 94102
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� ORA responds more fully to Pacific’s arguments in its Reply Comments on the Alternate Draft Decision of Administrative Law Judge Weismehl (Alternate), since Pacific submitted almost identical comments on both the DD and the Alternate.
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