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I. INTRODUCTION 

Consider the following facts, none of which can be disputed:

· With the flourishing of the Internet, in just the last few years, high quality telecommunications service has become exponentially more important to the conduct of our economic, civic and social affairs.

· As a center for Internet-based industry and commerce, California is particularly dependent on high quality telecommunications service.

· This Commission, not the utilities it regulates, is ultimately responsible for ensuring that the quality of telecommunications service in California keeps pace with our increasing demand for, and reliance upon, telecommunications service.

· The Commission’s existing service quality rules do not set forth any standard for the time that a local exchange carrier (LEC) should take to install telephone service.

· The Commission’s existing service quality rules do not set forth any standard for the time that a LEC should take to restore a service outage.

· The Commission’s existing service quality rules allow a LEC to shunt most of the customers attempting to call it to a busy signal – and still not even have to report any service quality deficiency to the Commission.


In light of these indisputable facts, it is deeply disappointing that President Bilas has issued a Draft Decision (DD) concluding that the current rules should be retained (p.4)
 and that no improvements to those rules are needed.  In the 18 months since this rulemaking has been opened, it has become even more apparent that local competition cannot be relied upon to ensure adequate service quality.  Most California households still cannot foresee the day when they will have any alternative for local service, let alone a variety of choices.  Consequently, the DD would continue to consign Californians to the whims of monopoly telephone companies to determine when service will be installed or restored or whether the customer’s call for repair service will even be answered.  Moreover, under the Commission’s current rules, the Commission has no effective means of assessing whether customers are receiving adequate service in these three basic areas.  Instead, LECs can dismiss media reports of poor service or consumer complaints to the Commission as “anecdotal” and “unscientific”.


In this proceeding, the Commission has built a record, through a full six rounds of comments, sufficient to adopt at least modest improvements to the current rules that will begin to safeguard service quality in California.  In these comments, The Utility Reform Network (TURN), the Office of Ratepayer Advocates (ORA), and Utility Consumers’ Action Network (UCAN) (collectively Joint Consumers) propose that that the Commission adopt, with limited modifications that are explained below, the last version of modified rules that were put out for comment by the Commission -- the December 18, 1998 Draft Decision of Administrative Law Judge (ALJ) O’Donnell (ALJ Draft Rules).  The Joint Consumer proposal is intended to take at least a step toward filling the gaping deficiencies in the current rules with respect to installation and repair standards and the answering of customer inquiries.

II. THE COMMISSION SHOULD ADOPT THE ALJ DRAFT RULES, WITH LIMITED MODIFICATIONS

The ALJ Draft Rules have been thoroughly considered and need only be presented in an Alternate Decision in order to be adopted by the Commission.  (Of course, the Alternate would be put out for comment, allowing two more rounds of pleadings with respect to those rules.)  Joint Consumers urge the Commission to adopt those minimum standards, with the limited modifications discussed below.  These modest changes will make the following improvements:

· California will have a standard that 90% of installations be completed within 5 working days.  Customers whose service is not installed within 8 working days will not be required to pay installation charges.

· California will have a standard that service outages be remedied within 24 hours.  Customers experiencing longer service outages will not be required to pay for service that was unavailable to them.  

· California LECs will not be able to shunt callers to their operators and offices to busy signals with impunity.  California customers will not be forced to navigate a series of electronic menus if they wish to speak to a human being.

The changes to the ALJ Draft Rules that we are proposing are set forth in the marked up version of those rules in Attachment A.

A. The Rules Should Apply to All LECs, But Application of Certain  Rules to CLECs Should Be Delayed Until Coordination of Installations and Repairs Between ILECs and CLCs Has Stabilized
Joint Consumers recommend that the ALJ Draft Rules be amended to apply to all LECs, including competitive local exchange carriers (CLECs).  However, as explained below, application of Rules 2.1 (Held Service Orders), 2.2 (Installations), and 2.3 (Customer Trouble Reports) to CLECs should be delayed until after the performance incentives docket (R.97-10-016 et al)  has concluded and the Commission has taken further comments to consider how best to make those standards applicable to CLECs.

The issue of whether the minimum standards should apply only to incumbent local exchange carriers (ILECs) or also to CLECs has been thoroughly aired in the six rounds of comments.  Based on a review of all the comments and the literature regarding service quality standards, Joint Consumers believe that the minimum standards must apply to all LECs.  There are three reasons why Joint Consumers believe this is the correct position.  These reasons have been thoroughly presented, see, e.g., Comments of TURN in Response to the 2/23/99 ALJ Ruling, pp.3-8, and will only be summarized here.
  First, because of network externalities, substandard service to one group of customers also has negative impacts on the wider circle of customers who do not take service from the low quality service provider.  Second, because consumers have imperfect information about service quality, consumers tend to undervalue high quality service and the market can degenerate into a market for only inadequate service quality.  Third, minimum service quality standards can help to overcome the reluctance of many customers to switch to an alternative provider with an unproven track record for local service.

Joint Consumers recognize the likelihood, particularly with installations and repairs, that the problems encountered by CLEC customers may ultimately be attributable to problems for which the ILEC is responsible.  This will be particularly true for CLECs that are either pure resellers of ILEC local service or that use one or more ILEC unbundled network elements (UNEs).  At this stage, it is too early to gauge the magnitude of difficulty that will be encountered in apportioning responsibility for substandard service between ILECs and CLECs.  In addition, the Commission is developing performance incentives for ILEC Operations Support Systems (OSS) which will be critical to ensuring that ILECs provide nondiscriminatory service to CLECs.  Accordingly, the Commission should not apply any minimum standards regarding installations or repairs to CLECs until after the performance incentives docket has been concluded and there has been sufficient experience of ILEC-CLEC service arrangements to assess the areas of success and failure.  At that point, the Commission should take additional comments, perhaps supplemented by workshops, to develop rules for how the installation and repair standards should apply to CLECs.

B. The Installation Standard Should Apply Equally to Primary and Secondary Lines

Rule 2.2 varied considerably in the draft rules appearing in the December 2, 1998 Draft Decision of Commissioner Conlon (Conlon Draft) and the ALJ Draft.  In the Conlon Draft, the standard was 90% of installation orders, for both primary and secondary lines, completed within three days. The standard in the ALJ Draft Rules was 90% of primary lines installed within five days and 90% of secondary lines installed within 10 days.

Both rules were consistent, however, in that the customer credit for a delayed installation would not begin until an additional three days beyond the time limits for the 90% standard.

Joint Consumers here propose a compromise between the Conlon and ALJ drafts.  Ninety percent of all installations, for both primary and secondary lines, should be completed within 5 working days.  (As in the Conlon and ALJ Drafts, Joint Consumers propose to retain the three-day gap between the 90% standard and the time when the customer credit applies.)

Joint consumers propose that the same standard apply to primary and secondary lines for three reasons, each of which have been explained in our previous comments.  First, it is not practical to attempt to distinguish between primary and secondary lines.  For business customers, it is impossible to craft a clear, easily applied, and non-arbitrary rule to distinguish primary and secondary lines.  For residential customers, it has proven very difficult to do so, especially in situations such as where non-related roommates in a single-family dwelling each have their own telephone line.
  If the Commission attempts to maintain a distinction between primary and secondary lines, it will encounter considerable difficulty, to say the least, enforcing and monitoring such a service quality standard.

Second, customers pay the same for primary and additional lines and thereby have a right to expect that the same standard of service should apply to both.  Third, secondary lines are becoming increasingly essential.  Home businesses, for example, often rely on non-primary lines for faxes, e-mails, Web access, and critical voice communications. 

Joint consumers propose one additional change, of a wordsmithing nature, to the ALJ Draft Rule 2.2.  In the title of the Rule, the ALJ Draft includes a parenthetical qualification -- “where no line extensions or permits are necessary.”  (This qualification was a significant improvement over the Conlon Draft’s overbroad qualification that would have exempted carriers from any accountability where they could simply assert that they lacked sufficient “plant” to complete the repair, an assertion they could make for almost any delayed repair.)  As ORA recommended in its comments on the ALJ Draft Rules, Joint Consumers suggest that the parenthetical qualification be clarified and made part of the text of the rule.  Joint consumers propose that the following provision be added to Rule 2.2:

If line extensions or permits are required in order to provide the requested installation of service, the provisions of this Rule shall apply commencing on the date that the line extension is completed, or the earliest date that the required permit allows the work to be completed.

When line extensions or permits are necessary, this provision “starts the clock” for the installation standard once the LEC is able to begin work to fulfill the customer’s service order.

C. For Purposes of the Minimum Standards for Answer Time, the Rules Should Clarify What Constitutes an Answer and Should Ensure That Consumers Have an Early Option of Speaking to a Human Being

The ALJ Draft Rules for answer time (Rules 2.4 to 2.7) take the important step of treating calls that are diverted to a busy signal as calls that do not meet the standard (although the rules still allow generous percentages of calls not to meet the standard.)  The Rules also take the necessary step of acknowledging that many carriers incorporate automatic response units (ARUs) into their response to customer calls and that ARUs should also be made subject to the rules.

In light of the changes resulting from the increasing use of ARUs, the ALJ Draft unfortunately fails to take the additional necessary step of defining “answer.”  When only humans answered calls to telephone companies, the definition of answer was obvious: when a person responded to the call.  However, with ARUs, customers can be subjected to considerable delays (often including long hold times with many promotional announcements) before they actually reach a person or electronic process that is capable of  addressing the customer’s request.  For instance, under the ALJ Draft Rules, it appears that a LEC could satisfy the standards merely by having an ARU “greet” the customer and then put the customer on hold for 5 minutes or more.  Consequently, it is essential that the rules include a definition of answer.  Joint Consumers propose the following, to be inserted in Rule 1.3 (definitions):

“Answer” or “answered” refers to the point at which the LEC is ready, through a live operator, or electronically, to assist the customer or accept the information necessary to completely process the customer’s request.  A promotional message, an unsolicited sales presentation, an electronic menu, and an acknowledgement that the customer is waiting on the line, or is told to hold, do not constitute an answer.  In addition, an electronic request for the customer’s telephone number is not an answer unless it is part of an electronic service that is able to process completely the customer’s request.


The other serious flaw in the ALJ Draft answer time rules is that they allow a LEC to force a customer who wants or needs to speak to a live person to wait until a third electronic menu until being able to make such a choice.  Such menus can be long, complicated, and enormously frustrating.  A third menu rule could result in customers being forced to wait minutes, rather than seconds, before even being given the opportunity to speak to a human being.  Joint Consumers believe that all consumers contacting any LEC should have the option of speaking to a live person at the first menu of options.  For an essential service, such as telecommunications, this is a necessary minimum standard.


To clarify when the clock starts if a customer elects to speak to a live person, Joint Consumers propose the following additional language:

If a customer elects to speak to a live person, the time period for the standard set forth in c. above shall begin anew when the customer selects the option to speak to a live person.

This language ensures that the LEC has a reasonable amount of time to connect the customer with a live person.


The overall effect of the modest changes to the answer time rules in the ALJ Draft is, first, to clarify what the ALJ Draft probably intended with respect to making ARUs subject to the rules, second, to enable LECs and Commission staff to better understand what the rules require, and third, to ensure that consumers are not forced to endure multiple menus before being permitted to request access to a human being.

III. CONCLUSION

Whatever else the Commission may do in this docket, it should not issue a decision containing the DD's statement that the Commission "is not convinced of the need for further changes to G.O. 133-B at this time."  (DD at 1). This Commission takes a great risk if it simply assumes that LECs have sufficient incentives to keep up with the escalating telecommunications demands from all quarters of this state.  In a market that is making a painfully slow transition to competition, ILECs have an obvious incentive to focus their attention to service quality on geographic areas and customer classes that are most likely to be reached first by CLECs.   The National Regulatory Research Institute (NRRI) reports that 26 states have undertaken service quality revisions since July 1995 and that most of these revisions have strengthened the service quality rules.
  Unfortunately, California continues to rely on rules whose structure and basic composition date from 1983 and 1984.

To ensure a minimally acceptable level of service to all customers, California must at least have standards for timely installations of service and timely repairs.  Moreover, Californians should not have to pay for installations that are unduly delayed or for telephone service that is not working.  And when customers need to contact their telephone company, they should not routinely encounter busy signals or multiple electronic menus.  New standards and incentives are necessary to ensure that California can continue to be confident that all of its residents will be able to rely on a first-class telecommunications infrastructure in a telecommunications-dependent society.  
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� The DD takes the easy step of deleting rules that all parties concede are no longer necessary but refrains from taking the more challenging – and clearly more important – step of adding new rules to ensure quality service in a telecommunications-dependent society.


�  Joint Consumers wish to make it clear that the rules we propose in these comments are the product of our belief that, at this stage of the proceeding, only modest improvements to General Order 133-B, based on rules already proposed in the record, are likely to gain Commission approval for an alternate to the DD.   Joint Consumers also believe that some improvements to G.O. 133-B are better than no improvements.  Accordingly, in these comments, Joint Consumers feel compelled to propose rule changes that we believe are inadequate to safeguard the needs of California consumers and the California economy.  No party should construe these comments as an endorsement by Joint Consumers of the rules herein proposed as sufficient telecommunications service quality standards. 


� For convenience, Joint Consumers attach the portion of TURN’s February 23, 1999 comments which explains in full the three points summarized in these comments.


� To underscore the difficulty of making such a distinction, particularly for business lines, consider the valiant, but obviously unsuccessful, attempt of the ALJ Draft Rules to define primary service.   Rule 1.3(j).  The ALJ’s definition is tautoligical in that it ultimately relies on the synonym“main” to define a primary line.


� Davis and Clements, "Recent Developments in Telecommunications Service Quality Regulation," available at www.nrri.ohio-state.edu/squality.htm.
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