Before The Public Utilities Commission Of The State Of California




















� ASK caption "Enter the caption for this case." \* MERGEFORMAT �Rulemaking on the Commission's Own Motion into the Service Quality Standards for All Telecommunications Carriers and Revisions to General Order 133-B�� REF caption  \* MERGEFORMAT �Rulemaking on the Commission's Own Motion into the Service Quality Standards for All Telecommunications Carriers and Revisions to General Order 133-B�.�



� ASK CaseNo "Enter the case number." \* MERGEFORMAT �R.98-06-029�� REF CaseNo  \* MERGEFORMAT �R.98-06-029�


�
�
�
�
�
�
�
�






� ASK BriefType "Enter the type of brief being filed (w/o the word brief at the end)." \* MERGEFORMAT �Comments of the Office of�Ratepayer Advocates on the�Draft Decision of Commissioner Conlon�COMMENTS OF THE 


OFFICE OF RATEPAYER ADVOCATES


ON THE DRAFT DECISION OF 


ADMINISTRATIVE LAW JUDGE O’DONNELL





INTRODUCTION


The Office of Ratepayer Advocates (ORA) hereby submits its Comments on Administrative Law Judge (ALJ) O’Donnell’s December 18, 1998, Draft Decision (ALJ-DD) on telecommunications service quality standards and revisions to General Order (GO) 133-B.  These Comments focus primarily upon the portions of ALJ O’Donnell’s DD which differ from Commissioner Conlon’s December 2, 1998 Draft Decision (C-DD).  ORA incorporates by reference its December 11, 1998 Comments on Commissioner Conlon’s DD.


GENERAL COMMENTS


ORA has reviewed Commissioner Conlon’s DD, the Comments filed regarding it by other parties, and ALJ O’Donnell’s DD.  In ORA’s opinion, most of the modifications proposed in the ALJ-DD will help improve the quality of service provided to  California customers.  However, the modifications proposed in the ALJ-DD regarding installation due dates and the use of automated response units (ARUs)  should be reconsidered.  Additionally, ORA renews its recommendation that competitive local carriers (CLCs) also be required to comply with minimum standards.  Finally, ORA suggests some clarifications of the GO 133 rules proposed in the ALJ-DD.


The ALJ-DD Correctly Determines That Evidentiary Hearings Are Not Needed


Some parties to this proceeding requested evidentiary hearings to address a variety of issues.  Commissioner Conlon’s DD stated that hearings were not necessary because the parties had received due process. ALJ O’Donnell’s DD further explains the conclusion that hearings are not required by pointing out that this is a quasi-legislative proceeding deciding matters of policy, not facts, and that the parties have been afforded an opportunity to be heard on these policies. (ALJ-DD, p.6)  ORA agrees with the conclusions reached in both DDs on this issue.  No evidentiary hearings are required by P.U. Code Section 1708.


Implementation Costs Should Not Be Considered Here


The incumbent local exchange carriers (ILECs) asked to have the issue of recovery of their asserted costs to implement the revised rules decided in this docket.  The ALJ-DD correctly rejects that contention.  The ALJ-DD notes that, “ILECs have procedural vehicles available to them to request such recovery.” (ALJ-DD, p.6)  This quasi-legislative rulemaking on broad policy issues is not the appropriate venue for an examination of asserted implementation costs.  These claimed costs are inherently company-specific in nature.  The appropriate venue for an examination of these company-specific costs is a company-specific proceeding, such a general rate case or NRF review.  It would be inappropriate to address rate-setting issues in a quasi-legislative proceeding. 


The ALJ-DD requires only ILECs to comply with the revised rules. If the Commission adopts the recommendation of ORA and other parties to apply the new service quality standards to CLCs also, the CLCs would be free to recover implementation costs in any fashion they wish, since the Commission does not set rates for them.


The Proposed Effective Date Is Reasonable


Commissioner Conlon’s DD proposed that the revised rules be effective April 1, 1999.  The C-DD noted that “…the ILECs will need a reasonable period of time to affect any necessary changes to their operations.” (C-DD, p.43)  The ALJ-DD, relying upon comments made by GTEC, would make the revised GO effective July 1, 1999. (ALJ-DD, p.47)  The additional three months to implement the revised rules is reasonable; ORA has no objection to the proposed later effective date.


COMMENTS ON THE PROPOSED RULES


Reporting Requirements


The C-DD required the Director of the Telecommunications Division to report to the Commission’s Executive Director, “...whenever a utility subject to the adopted general order fails to satisfy the same requirement for two consecutive months.” (C-DD, Ordering Paragraph 2)  The ALJ-DD proposes changes to that reporting requirement to three consecutive months.  (ALJ-DD, Ordering Paragraph 2)  ORA does not object to changing the reporting requirement to three months. The Commission, however, should also adopt ORA’s recommendation that the data required by Rules 2.1 through 2.7 be compiled and reported monthly.   


ORA discussed its concern about the efficacy of the proposed reporting requirements in its December 11, 1998 Comments to Commissioner Conlon’s DD.  The proposed “reporting frequency” in Rules 2.1 through 2.7 require the data to be compiled monthly, but only reported to the Commission quarterly.  As ORA noted, this would create a built-in lag of three to six months after the problems begin to occur before Telecommunications Division would be able to present a report to the Executive Director.  This lag time would impair the effectiveness of the proposed rules.  ORA  recommends the Commission change the reporting frequency in proposed Rules 2.1 through 2.7 to require the data to be compiled monthly and reported in the following month.  ORA notes that the proposed rules, like the current rules, only require reporting when a utility fails to meet the standard.  Revising the requirement to require monthly reporting of service failures to the Commission should not impose any significant additional burdens upon the utilities or the Commission staff.


Trouble Reports And Out Of Service Refunds


ORA strongly supports the ALJ-DD’s proposed Rule 2.3 regarding customer trouble reports.  The proposed standards for customer trouble reports also incorporate what the OIR described as “out of service clearing time.”  Customer trouble reports measure the amount of time a utility needs to perform repairs when a customer’s service is interrupted.  Commissioner Conlon’s DD proposed a 90% within 48 hours standard, which means that the utility should repair 90% of all service interruptions within 48 hours.  Customers would receive a pro-rata refund of the charges for service for the entire period of the outage if the utility required more than 48 hours to restore the service. 


The ALJ-DD proposes essentially the same requirements, except that the standard would become repairing 90% of all service interruptions within 24 hours, rather than 48.  ORA supports this pro-customer improvement to the proposed standards which recognizes the critical principle that customers should not have to pay for service they do not receive.  The proposed rule would be far more effective, however,  if one simple change were made. Rather than providing a pro-rata refund of the service charges for the days the customer is out of service,  the Commission should simply order a flat amount per day refund.  The pro-rata refund of charges results in customers being credited less than 50 cents per day of service interruption.  A pro-rata refund is insignificant compared to the inconvenience and possible actual damages that customers suffer as a result of being out of service.


Alternatively, a direct fixed-amount customer credit is easy to understand, simple for utilities to administer, and represents a rational nexus between the inconvenience of being out of service, and the liquidated damages provided to compensate customers for that lack of service. ORA strongly urges the Commission to substitute the simple alternative of a flat refund per 24 hour period the customer is out of service beyond the allowed 24 hour grace period.  The refund should be an amount significant enough to compensate adequately the injured consumer and to provide the utility with an incentive to ensure a customer’s service is not interrupted.  ORA recommends a flat refund of $25-$50 per day of outage.


Installation Standards


Commissioner Conlon’s DD contained a parenthetical statement in the caption of proposed Rule 2.2: “Installations (Where Sufficient Utility Plant Is Available).”  ORA and other parties stated in their Comments on the DD that inclusion of this qualification would essentially render the rule meaningless.  The ALJ-DD modifies the parenthetical to “Installations (Where No Line Extensions Or Permits Are Necessary).”  ORA supports the modified language and believes that it accomplishes the Commission’s goal of ensuring that installations of service are performed expeditiously but also does not penalize the utility for circumstances which may be beyond its control.  


ORA recommends, however, that the Commission also promulgate performance standards for installations which do require line extensions or permits.  This could easily be accomplished by adding a Rule 2.2.h (or any other rule number the Commission deems appropriate), containing the following, or substantially similar language: 


If line extensions or permits are required in order to provide the requested installation of service, the provisions of Rule 2.2.a-2.2.g shall apply, commencing on the date that the line extension is completed, or the date the work for which a permit was required is completed. 


ORA disagrees with the proposal in the ALJ-DD establishing different installation time standards for primary versus additional lines.  Commissioner Conlon’s DD incorporated the recommendations of various parties, which stated that the distinction between primary and additional line is spurious.  ORA understands the ALJ-DD’s reasoning that installation of primary service has a greater impact upon “safety factors as well as universal service concerns.” (ALJ-DD, p.31)  Customers, however, are charged the same rates for both primary and additional lines; why should they be subjected to a degraded level of service for additional lines?  ORA recommends that the ALJ-DD be modified on this issue to match the discussion and Conclusion of Law contained in Commissioner Conlon’s DD.  (C-DD, p. 26; Conclusion of Law 7.)


Finally, ORA objects to the change in the proposed installation time frames.  Commissioner Conlon’s DD proposed that 90% of installations be performed within 3 working days.  The ALJ-DD proposes that 90% of primary service installations be performed within 5 working days, and 90% of additional line service installations be performed within 10 working days.  As discussed above, ORA objects to the proposed different standards for installation of primary service versus installation of additional lines. 


Although the ALJ-DD articulates a rationale for the proposed distinction between primary and additional lines, it does not explain the reason for extending the performance standard from three working days to five working days (with a concomitant extension of time for additional lines).  (See ALJ-DD, p. 30-31.)  ORA urges to Commission to adopt the installation time standards proposed in Commissioner Conlon’s DD, with ORA’s modifications as described in the December 11, 1998 Comments.


Automatic Response Units And Answering Time Standards


ORA here renews the recommendations contained in its December 11, 1998 Comments on Commissioner Conlon’s Draft Decision.  The Commission has stated that it seeks to promulgate service quality standards which are technology neutral.  The proposed rules for answering time standards provide for different standards depending upon whether an ARU is used.  Such differentiated standards are clearly not technology neutral.  ORA urges the Commission to adopt a single answering time standard of 95% of all calls answered by a live operator within 25 seconds of when they are received.  ORA supports the ALJ-DD’s exclusion of required data inputs or requests for information from being considered part of a menu:


As used here, a menu is a list of options supplied by the ARU from which the customer must select one.  Sometimes the ARU asks the customer to input information, such as the name of a city or a phone number, rather than to select from a list. Such requests for information are not menus.  (ALJ-DD, p.37)


Consistent with this definition, ORA’s recommended standard of 25 seconds would not include time needed to input required information.   





RULES REQUIRING ADDITIONAL CLARIFICATION


ORA here discusses some recommended technical clarifications or augmentations to the ALJ-DD proposed rules.


Definition Of “Busies”


Proposed Rules 2.4 through 2.7 of the ALJ-DD address operator answering times.  With the exception of the significant objections discussed in Section III.D., above, ORA supports the proposed rules.  However, the discussion of the definition of “busies” on p.38 of the ALJ-DD is not reflected in the rules.  The ALJ-DD states that:


Busies can occur in the telephone system which have nothing to do with the called entity, i.e., the toll operator in this case.  They may not be measurable, and have nothing to do with the adequacy of the toll operator answering service.  Therefore, only busies associated with the called entity (i.e. the called entity, such as toll operator, is busy) will be counted for reporting purposes.  (ALJ-DD, p.38)


ORA does not object to the principle articulated in the statement above. However, the rules should clearly state how such exceptions will be defined and measured.


Definition Of “Exchange”


The existing GO 133-B does not contain a definition of an “Exchange.” Rule 1.3(g) of the proposed rules contained in the OIR defined it as “[a] telephone system providing service within a specified area within which communications are considered exchange messages, except those messages between toll points.  An exchange may consist of one or more central offices, usually located in the same town, village or contiguous area.”  Commissioner Conlon’s DD defined it as “[a] portion of the telephone system within which calls are considered local.”  The ALJ-DD defines it as “[a] portion of the utility’s service area with discrete boundaries defined in tariffs and exchange boundary maps.”  ORA does not necessarily object to the ALJ-DD’s definition of the term “exchange,” but suggests that the final decision be augmented to explain the reason for the change in the definition.


CONCLUSION


For all the foregoing reasons, ORA recommends that the Commission adopt the Draft Decision of ALJ O’Donnell with the recommended modifications presented by ORA in these and previous Comments.
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PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW





(Proposed) Findings of Fact





14.  Imposition of service quality standards on CLCs will ensure that CLC customers whose installations or repairs are delayed receive compensation for those service quality failures, just as customers of the ILECs do.  





15.  [delete]








(Proposed) Conclusions of Law





1.  Service quality standards should not be applied to CMRS and IEC service providers. 





2.  Service quality standards should be applied to ILECs and CLCs.





6.1.  The distinction between primary and additional lines should be eliminated.





9.  Reporting for Held Service Orders should commence at 16 days past the scheduled installation date.





12.  The standard for service installations, where no line extensions or permits are necessary, should be 95% completed within three working days except where customers request a later date and have been informed of their right to installation within three working days.





12.1. The standard for service installations, where line extensions or permits are necessary, should be 95% completed within three working days from the date the line extension is completed or the work for which a permit was required is completed except where customers request a later date and have been informed of their right to installation within three working days.





15.  The answer times specified in proposed Rules 2.4, 2.5, 2.6 and 2.7 should be changed from those in General Order 133-B.


 


16.  All calls to an ILEC must be answered within 25 seconds by a live person, whether the ILEC uses an ARU or not.
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