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COMMENTS OF THE OFFICE OF RATEPAYER

ADVOCATES PURSUANT TO ADMINISTRATIVE

LAW JUDGE O’DONNELL’S FEBRUARY 23, 1999 RULING
Pursuant to the schedule established by the Administrative Law Judge’s (ALJ) February 23, 1999 Ruling Requesting Comments, the Office of Ratepayer Advocates (ORA) hereby submits its additional comments on service quality standards for telecommunications service providers.

I. INTRODUCTION
This Order Instituting Rulemaking (OIR) was opened on June 26, 1998.  The OIR contained a series of questions regarding the need for continuing to promulgate and enforce minimum service quality standards, the types of carriers required to comply with the standards, the nature of those standards, means for measuring compliance with standards, and penalty mechanisms for failure to comply.  The OIR also contained a proposed revised General Order 133-B setting forth the revised service quality standards.

Comments on these topics were filed on August 25, 1998 and September 15, 1998.  On December 2, 1998, then-Commissioner Conlon issued a Draft Decision (DD).  Comments to the DD were filed on December 11, 1998.  A second revised DD was subsequently issued by ALJ O’Donnell on December 18, 1998.  Comments on that DD were filed January 7, 1999.  On February 23, 1999, ALJ O’Donnell issued a Ruling requesting additional comments upon certain issues. ORA responds below to the questions posed in the ALJ Ruling.  Since some of these questions have previously been asked and responded to, ORA here will provide a brief restatement of its positions and citations to the record rather than repeating the entire argument contained in prior filings.  

II. COMMENTS

I.
Need for Standards

a.  What purposes do service quality standards serve in a competitive telecommunications market?

b.  Should the Commission retain existing service quality standards for any of the telecommunications carriers?  Why or why not?

c.  Is there a need for a set of minimum (more streamlined) service quality standards applicable to all segments of the telecommunications market?
d.  Is there a need to raise the bar on service quality standards at this time for any telecommunications market segment?
As ORA has previously stated, competition, in and of itself, is not a sufficient guarantee that customers will receive an adequate level of service quality for installation, repair and other aspects of their critical basic local exchange service.  While the existence of a competitive local exchange market would reduce or potentially eliminate the need for economic regulation such as examining costs or establishing rates, it in no way reduces or eliminates the need for regulations regarding service, reliability and safety.  This distinction between economic regulation and service quality regulation prevails in many industries that intimately affect the public good, such as the air travel industry.  Airline service was formerly subject to cost-of-service regulation and restrictions upon the routes that carriers could serve.  After federal pricing and service area deregulation occurred, the appropriate federal agencies nonetheless continued to strictly regulate service quality and safety.  The public good is not served by crashing airplanes or crashing telecommunications networks and service.  (See August 25, 1998 Comments, pps.19-22; December 11, 1998 Comments, p.2)  

The existence of appropriate service quality standards provide customers in a competitive local exchange telecommunications market with some assurance that they will receive at least the absolute minimum acceptable level of service quality and reliability regardless of their choice of service provider.  Reliable provision of these essential basic services is critical for public health and safety and for economic development.  The Commission must ensure that customers receive adequate service quality for local exchange services regardless of the level of competition in a given market.  The standards should also provide for compensation to customers who have been subjected to unacceptably poor service.  The Commission should retain most of the existing standards, with some modification and augmentation, as detailed in ORA’s Comments. (See August 25, 1998 Comments, pps. 15-16; September 15, 1998 Comments, pps.12-15; December 11, 1998 Comments, pps. 5-10; January 7, 1999 Comments, pps. 3-8)          

The market for local exchange services today can hardly be said to be “competitive”.  Competitive alternatives for local exchange services are minimal for small business customers and virtually non-existent for residential customers even in the urban areas which have been opened to competition.  The vast majority of rural customers have no choice of providers, nor are they likely to for the foreseeable future.  Although ORA disagrees with the idea that competition in itself will ensure adequate service quality, it is nonetheless clear that competition is simply not yet here for residential local exchange customers.  (See August 25, 1998 Comments, pps. 13-14, 18-21; September 15, 1998 Comments, pps. 9-10; December 11, 1998 Comments, p.2)

II.
Applicability
a.  If adopted, should a minimum set of service quality standards be applicable to all telecommunications service providers or only to incumbent telecommunications carriers?

b.  Should the Commission exempt competitive segments of the telecommunications market from service quality standards?  If so, how should we measure competitiveness?  What are the effects of disparate service quality standards on competition?

c.  If the Commission considers exempting certain carriers from service quality rules, what criteria should the Commission apply?

As ORA has previously stated, minimum service quality standards should apply to all providers of local exchange services.  Reliable availability of these basic services is absolutely essential.  Carriers who do not provide local exchange services, such as CMRS or IECs, should not be subject to these standards.  If a CMRS or IEC also possesses CLC operating authority, that carrier would have to comply with the GO 133 requirements, and any other requirements the Commission might impose upon providers of local exchange services.  (August 25, 1998 Comments, pps. 13-15; September 15, 1998 Comments, pps. 6-8, 9-10; December 11, 1998 Comments, pps. 2-3)  

III.
Applicability to Competitive Local Carriers (CLCs)

If service quality standards were to be applied to CLCs as well as incumbent local exchange carriers (ILEC), how would this be done?  Responses should address at least the following three types of CLCs:

a. Pure resellers.

b. Facilities-based CLCs that own and/or operate some facilities and are dependent upon ILECs or other facilities-based carriers for the rest.

c. Facilities-based carriers that own and operate an entire system independent of the ILECs or other carriers.

The following are examples of issues that may be involved:

a.  If a service, such as installation, is provided for the CLC by an ILEC, should the ILEC be required to do the reporting directly?  If the CLC should do the reporting, should it pay the ILEC for the report and then send a copy to the Commission?  How should the price for the reporting service, if any, be set?

b.  If a service is provided partially by the CLC and partially by the ILEC, should the CLC, the ILEC or both be required to report?

c.  Assume, for example, that a service is provided partially by the CLC and partially by the ILEC, and there is an outage.  If the CLC and ILEC cannot agree on who is responsible, who reports and how are disagreements resolved?

Customers should be assured of receiving at least the minimum acceptable level of service quality regardless of the market position or nature of service provisioning which a given carrier employs.  The degree of  competition in a market or submarket for local exchange services is not the determinative factor for consideration of floor performance standards.  It would be unreasonable to require pure resellers to pay for service quality violations when they have no control over the facilities that caused the problem(s).  However, customers of resellers should not be denied compensation for inadequate service merely because they purchase their local exchange service from a reseller rather than directly from a fully facilities-based service provider.  Customers have no way of knowing how their selected carrier provisions the service.  ORA therefore recommends that reseller CLCs be required to provide the same type of compensation for unacceptably delayed service to their customers as that provided by facilities-based carriers.  The reseller is the only party which has a direct billing relationship with those customers.  However, since the reseller is the “customer of record” from the perspective of the underlying facilities-based carrier, the reseller CLC should be entitled to collect the costs of these customer credits from the underlying facilities-based carrier, which is the party responsible for the service quality failure.  (See August 25, 1998 Comments, pps. 25-26; December 11, 1998 Comments, p.3)  
The situation with regard to “hybrid” partially self facilities-based and partially ILEC facilities-based (via resale or UNE) service providers is less clear. The core principle that customers should be directly compensated for service quality failures must remain paramount.  However, the process of determining which carrier is responsible for a given service quality failure is complex and causes vary according to interconnection arrangements, nature of service provisioning and other factors.  Rather than undertaking the lengthy and likely contentious process of establishing generic rules for making such determinations, the Commission should simply require that all interconnection agreements contain terms describing how these issues will be addressed and leave the determination of those terms to the negotiations between individual carriers.  There is no need to micromanage this situation by establishing specific intercarrier standards, as long as customers are assured of receiving compensation.  ORA reiterates, and concurs with those parties who also addressed this issue, that the Operations Support Systems OII (I.97-10-016) and the Pacific Bell Section 271 proceeding are the most appropriate place to determine generic intercarrier performance standards and establish penalties for inadequate performance.  (See September 15, 1998 Comments, pps. 8-9) 

ORA sees no need to differentiate between ILECs and CLCs with regard to standards for service providers who “operate an entire system independent of the ILECs or other carriers.”  Fully self facilities-based carriers have control of, and responsibility for, the operations of their own networks.    

Both of the draft decisions contained provisions for carrier reporting and customer compensation.  Both draft decisions also declined to require carriers to publicize their GO 133 performance.
  ORA agrees that carriers subject to the GO should report their performance to the Commission.  ORA sees no need for a SQAM mechanism such as that proposed in the OIR as long as the core principle that customers who have received inadequate service should be directly compensated for it is maintained.  In the absence of a SQAM, carriers do not face any automatic Commission-imposed penalties for failing to meet the GO standards, nor do they face any negative publicity which might result from releasing their performance and having it compared to that of other carriers.  Both of these factors should reduce the amount of contention arising from determining which carrier is responsible for a given service failure.  Rather than playing the blame game, both carriers should be required to report the failure.  This would provide an incentive for the carriers to work cooperatively to resolve the problem, and reduce the ability of the ILECs to exercise control of their facilities in ways that result in degraded service to CLCs and consequent artificial failure reporting levels.       

IV.
Individual Results Versus Overall Results

a. If there is only an overall standard, should there be a process to compensate individual customers who receive substandard service?

b. If there is only an overall standard, what recourse is available to customers who repeatedly receive below standard service?

c. If there is a remedy available to customers who receive below standards service, is an overall standard necessary?

The Commission should promulgate overall performance standards in the GO.  All customers who suffer from inadequate service performance should be directly compensated for substandard service.  This compensation should be automatic, i.e., not requiring Commission action to execute.  ORA recommends that a simple direct credit to customers on their bills is the simplest and most administratively efficient method of compensating them.  For delays in installation of service, the customer should be credited the amount of the non-recurring charges.  For delays in repair, the customer should be credited a flat amount per day (or portion thereof) that the delay exceeds the standard.  Merely crediting the prorata amount of recurring charges, less than 50 cents per day, is grossly inadequate to compensate the customer for the substantial inconvenience and possible serious risk associated with being out of service.  ORA recommends an amount of $25 or $50 per day  (See January 7, 1999 Comments, pps. 4-5) 

If customers repeatedly receive below-standard service, then the Commission should investigate the operations of the service providers who are repeatedly failing to provide minimally adequate service, and take appropriate action, such as fines or ordering changes in operational practices.

Remedies are based upon the existence of performance standards—some form of “overall standards” is necessary in order to provide a performance target and to determine when and how customers should be eligible for compensation. 

V.
Treatment of Busy Signals

a. When a customer calls a utility and receives a busy signal (including when a customer gets a recording that says to call back later), the customer will likely call again.  If busy signals are to be counted in the measurement, should they be treated the same as calls that are answered beyond the time standard, or be given a different weight?  If so, what weight should be given?

b.  If busy signals are not counted, how can the adequacy of the service be measured?

Busies should be separately counted and reported.  ORA will not, at this time, take a position on whether busies should be weighted differently than calls which are not answered within the time frame allowed for by the standards, but reserves the right to do so in its reply comments.  Weighting busies differently from late answers could affect how service providers allocate their answering capacity resources.  For example, if excessive busies incur a lower penalty than failing to meet the answering time standards, it could incentivize  carriers to restrain answering capacity so that they can meet the answering time standards at the expense of subjecting callers to a higher level of busies.  Omitting counting of busies would distort appropriate measuring of answering time standard performance.

VI.
Use of Automatic Response Units (ARUs) 

a. Can ARUs meet all customer needs in all situations with or without the option to speak to a live operator at some point.  If so, specify.

b. Should there be a requirement to provide a customer with the option of talking to a live operator at some point in the interaction with the ARU?  If so, what should that requirement be?  For example, should it be after a specified number of menus have been encountered or a specified amount of time has passed?

c. Should there be a limit on the amount of advertising or other information the customer is subjected to by the ARU or by a live operator?  

ORA here reiterates its position that providing different answering time standards when ARUs are used versus when live operators are used is not technology-neutral, nor is it customer friendly.  (See August 25, 1998 Comments, p. 12; December 11, 1998 Comments, pps. 7-9; January 7, 1999 Comments, p.7)

ARUs cannot meet all customer needs in all situations.  For example, an ARU cannot substitute for access to a live customer service representative for business office calls.  These calls are typically to establish or disconnect service, add or delete services, or report service problems.  Such calls do not lend themselves to being resolved by a menu-driven ARU.

YES, there should be a requirement that customers must be provided with the option of pressing “0” and being promptly connected to a live operator. Rather than arguing about the definition of a menu, the number of menus or the length of each menu, it is simpler to merely require that 95% of all calls must be answered within 25 seconds.  If those calls are answered by an ARU, then the customer must be informed within 25 seconds that he or she can exit the menu at any time and access a live operator by keying in “0” (or whatever other number a given system recognizes). 

As long as companies using ARUs are required to adhere to these simple uniform standards which provide customers a way to bypass the ARU menus, then it is not necessary to restrict the amount of advertising or other information provided in ARU menus.  ORA offers guidelines for standards for marketing by a live operator that all carriers should follow: 1) the operator must respond to the customer’s inquiry (or direct the customer to someone who can respond to the customer’s inquiry) before doing any marketing; 2) the operator must not engage in marketing if the customer, given an option to hear the operator’s marketing of the carriers’ services, declines to listen; and 3) the operator must cease marketing efforts, at any time, if the customer so requests.

III. CONCLUSION

ORA supports Commission adoption of minimum service quality standards for all providers of local exchange service.

Respectfully submitted,
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� ORA continues to support publication and examination of GO 133 performance data, as described in its September 15, 1998 Comments, pps. 2-4; December 11, 1998 Comments, pps. 3-4; and January 7, 1999 Comments, pps.3-4.
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