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REPLY COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES

on the Assigned Commissioner’s Ruling

Concerning Slamming

I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) submits its Reply Comments to the Opening Comments of other parties responding to the Assigned Commissioner’s Ruling (ACR) of Commissioner Carl Wood, dated January 3, 2001.  The subject is the establishment of consumer protection rules regarding slamming as California prepares to assume from the Federal Communications Commission (FCC) responsibility for slamming complaint handling.  ORA continues to recommend that the California Public Utilities Commission (Commission) adopt its own slamming rules and that adequate staffing should be made available to the Consumer Affairs Branch (CAB) of the Commission. 

Lack of comment on aspects of other parties’ comments does not constitute either agreement or disagreement with them.  To the extent that these reply comments differ from our Opening comments, these Reply Comments supersede our Opening Comments.

Otherwise, ORA continues to support he recommendations contained in our Opening Comments.

II. OVERVIEW

In contrast to ORA’s position in this proceeding that the Commission is appropriately proposing anti-slamming rules (proposed rules), most Carriers argue that the Commission should adopt the Federal Communications Commission’s (FCC) slamming rules without modification of any kind.  In summary, Carriers believe the proposed rules are inconsistent with the FCC anti-slamming rules, that they will increase customer confusion and that carriers will incur significant additional costs (e.g., administrative, training and data processing).  AT&T Communications of California (AT&T) seems to argue that the Commission is somehow making unauthorized substantive changes to FCC rules.  Pacific argues that the Commission should delay imposition of California based rules until the efficacy of FCC rules can be determined and recommends that the Commission delay changing the rules for at least a year.

ORA in its Opening Comments responded to Pacific’s concerns, since Pacific had filed early.  (The Assigned Administrative Law Judge extended the filing date, but Pacific and California Small Business Roundtable and California Small Business Association filed on the original scheduled date.)  Two of Pacific’s major concerns were similar to those expressed by other parties in their Opening Comments, namely, rule inconsistency and customer refunds prior to agency determination of unauthorized service change.  To that extent, ORA has addressed those parties’ concerns as well.  For example, WorldCom, Inc., and Sprint Communications Company, L.P., jointly filed as “the Companies” and admonished the Commission that its proposed rules must match the FCC’s rules.  (The Companies, O.C., p.4)  ORA’s Opening Comments addressed rule consistency at page 3.  That same passage in ORA’s Opening Comments also addressed The Companies’ specific concern regarding payment of refunds prior to an agency determination of slamming.  (The Companies, O.C., p.13)

III. REPLIES TO OTHER PARTIES

A. California Attorney General

ORA generally supports the clarifications and guidance provided by the California Attorney General (AG) in its Opening Comments.  However, ORA disagrees with one of the AG’s suggestions regarding Section IV, Part A, which is that in the event an allegedly unauthorized carrier is unable to pay 150% of charges the subscriber paid that the Commission consider distributing the funds on a pro-rata basis between the authorized carrier and the subscriber.  The subscriber should be given priority in any distribution of funds, since the subscriber is the party that has actually incurred out-of-pocket cost in the transaction.  In contrast, the authorized carrier, although having suffered “opportunity revenue loss,” has incurred no actual out-of-pocket cost since it has not provided service.  Therefore, the subscriber should be made whole before the authorized carrier.

B. Immediate refunds are appropriate

The Companies object to Section V, Part B., which would require the allegedly unauthorized carrier to immediately refund 50% of charges paid by the subscriber upon notification by the subscriber of an alleged slam.  This up-front refund does not violate due process as The Companies assert.  (The Companies, O.C., p.13)  The proposed rule does not violate due process because it is only provisional in application.  There is no presumption of guilt or innocence as implied by The Companies.  If the Commission or the FCC subsequently determine that slamming did not occur, then rebilling can occur and no financial harm will result.  The Commission is clearly advancing the interests of consumers by the proposed rule.  

AT&T California calls the up-front refund a “penalty.”  ORA disagrees with this interpretation of the ACR’s proposed immediate refund.  The immediate refund provides the executing carrier and allegedly unauthorized carrier with a concrete financial incentive to quickly resolve slamming complaints.  Under the proposed rules, if a slam has occurred, the aggrieved subscriber will be made whole in a prompt manner.  The fact that the allegedly unauthorized carrier will be made whole if the slamming allegation is unfounded makes the penalty argument moot.  The amount paid by the subscriber is in dispute as a result of the allegation of slamming.  By equally dividing the amount in question, the Commission is fairly balancing the interests of both consumer and carrier prior to an adjudication on the merits of the case. 

IV. CONCLUSION

ORA supports adoption of the ACR’s proposed rules, as amended by ORA’s and the AG’s recommendations.  
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