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I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) submits its Reply Comments to the Opening Comments of other parties responding to the Assigned Commissioner’s Ruling (ACR) of Commissioner Carl Wood, dated January 3, 2001.  The subject of the ACR is the placement on telephone bills of charges for non-communications-related (NCR) goods and services.  

Lack of comment on aspects of other parties’ comments does not constitute either agreement or disagreement with them.  To the extent that these Reply Comments differ from our Opening Comments, these Reply Comments supersede our Opening Comments.  Otherwise, ORA continues to support the recommendations in our Opening Comments.

II. GENERAL OBSERVATIONS

Parties appear to fall into two camps in this proceeding.  Carriers oppose the ACR rules and consumer advocates generally support them, with varying additions. 

Carriers believe the existing billing rules in D.00-03-020, plus the FCC’s Truth-in-Billing rules and Best Practices Guidelines are sufficient consumer protection.  Generally, they view the ACR’s proposed rules as burdensome to carriers and consumers, over-protective of consumers and hindering development of new products and services.  Wireless carriers in particular object to the ACR rules applying to their operations, largely because they assert there has been no great complaint history in this sector of the telecommunications industry related to billing abuses.  Wireless carriers, along with some land-line carriers, would have the Commission delay imposition of more rules until carriers develop and market actual products and billing mechanisms and experience demonstrates a need.  [Pacific Bell Telephone Company (Pacific), AT&T Wireless Services of California (AT&T Wireless) and Cellular Carriers Association of California (CCAC)]  On the other hand, several carriers allow that if the Commission were to institute rules at all, that those rules should be flexible to enable carriers to develop products and services that benefit consumers.  [E.g., AT&T Communications of California, Inc., (AT&T) Opening Comments, pp. 2, 3 and 5]

Consumer advocates envision increased potential for billing abuse when the telephone bill is opened up to include NCR charges.  This vision is supported by the shocking history of cramming heretofore experienced in the industry.  The burgeoning wireless market, combined with impending ease of NCR billing call for rules applicable equally to wireless and wireline carriers.  Until carriers develop products and billing mechanisms that demonstrate consumer-protective qualities, some assurances are necessary up front.  Consequently, consumer advocates support rules that would help reduce the potential for abuse at the outset, rather than waiting until the inboxes in the Consumer Affairs Branch are overflowing.  The Utility Reform Network, jointly with the Consumers Union (TURN/CU), and the California Attorney General (AG) equate NCR authorization and billing mechanisms with credit card mechanisms and recommend that the ACR’s proposed rules emulate those applicable to credit card transactions.  ORA supports those recommendations to the extent they fall within the Commission’s jurisdiction to impose.

III. RULE 2 – CUSTOMER AUTHORIZATION

One item greatly concerning some carriers is customer authorization for charges to appear on the telephone bill.  The Cellular Carrier Association of California (CCAC) objects that the ACR’s proposed rules would place a “regulatory fence” around the authorization method, preventing innovative, customer-friendly service.  (CCAC, O.C., p.8)  Cox Communications (Cox) objects to a “written” authorization requirement as being overly restrictive in today’s business environment.  (Cox, O.C., p.3)  

The carriers’ arguments are puzzling in that they argue against certain authorization mechanisms, yet cite examples of mechanisms that fall exactly into the mold they oppose.  For instance, CCAC seems to oppose authorizations on an individual transaction basis, but describes the “m-wallet,” which would “store information about the consumer, including billing and shipping addresses, credit card numbers, and login passwords that would provide safeguards against accidental misuse.”  (CCAC, O.C., p.8, fn.13, and p.9)  The m-wallet would appear to be a perfect example of a “unique, verifiable subscriber identifier,” useful for individual, POP authorizations, as recommended by ORA in our Opening Comments.  (ORA, OC., p.3)  

AT&T Wireless advises a wait-and-see approach to rules, offering possibilities for customer authorization that include the Personal Identification Number (PIN), fingerprint on a touch screen and voice recognition mechanisms that should preclude imposing restrictive or required authorization mechanisms at this time.  (AT&T Wireless, O.C., p.7, fn.11 and p.12)  Similarly, AT&T recommends that the rule be flexible to allow carriers to develop their own authorization mechanisms that will ensure only authorized charges appear on the telephone bill.  For example, AT&T says that the subscriber could give the vendor from whom the subscriber purchases something the authorization to bill the purchase on the subscriber’s telephone bill.  (AT&T, O.C., p.3)  It is not clear how either AT&T Wireless’ or AT&T’s mechanisms could be accomplished without prior arrangement between the billing telephone company (BTC) and the customer, also referred to as the subscriber.  Some type of authentication mechanism must be established first.  Otherwise, the BTC could not know that the charge was authorized by its subscriber.

ORA envisions a two-tiered authorization process – one authorization that would open the telephone bill to NCR charges and another authorization that would occur at each transaction or point-of-purchase (POP).  The first authorization is one that occurs between the customer and the BTC, setting up the necessary authentication protocols and clearing the way for including NCR charges on the customer’s telephone bill.  The second is one that happens every time the customer makes a purchase that the customer intends to have billed on the telephone bill.  This purchase transaction is the point at which the authentication protocols are employed, ensuring that the charges to be billed on the telephone bill are authorized.  

As we stated in our Opening Comments, ORA recommends flexibility in the rules, as long as the consumer is protected from unauthorized charges.  If the two authorizations can be merged in some way that ensures the customer’s identity, standing to make such authorizations and undeniable intent to allow billing via the telephone bill, ORA would not object to such a mechanism.  It is just not clear at this point how the customer could authorize NCR billing, for example at a vendor with whom the BTC has no relationship, unless the customer and the BTC have made prior arrangements for such transactions to appear on the telephone bill.  Even CCAC’s sophisticated m-wallet requires arrangement between BTC and customer prior to any purchase transaction.  Sprint Communications Company (Sprint) supports a two-tiered authorization process.  (Sprint, O.C., p.3, fn.1)  Sprint recognizes the need for authorization by the carrier to allow NCR billing through its billing system and a separate need for POP authorization as well.  

In our Opening Comments, ORA stated that the customer should have control over what goes on the telephone bill.  While that is true, it is the BTC that has control over what charges actually enter its billing system.  Whether it be via PIN, m-wallet or some other mechanism, the BTC must set up and maintain secure access to its customer accounts, just as banks, credit unions and credit card companies maintain control over access to their customer’s accounts.  In the final analysis, ORA continues to support the two-tiered authorization process, with a “written” initial authorization between the BTC and the customer, including “writing” by electronic means.  Although the AG and TURN/CU recommend requiring a PIN, ORA does not recommend such a restrictive requirement.  It is clear that other, secure methods will be or have been developed, and the rule should be flexible to allow the use of those other methods.

IV. RULE 4 – REVOCATION OF CUSTOMER AUTHORIZATION

A. Telephonic Or Electronic Revocation Request Should Be Allowed

If a revocation rule is to be adopted, carriers want consistency in methods of initial authorization and revocation of that authorization.  For example, Cox objects to “written” authorization and telephonic revocation.  (Cox, O.C., p.7)  Cox asserts that if a customer is required to provide written authorization, then the same standard should apply to revocations.  Cox also objects to oral revocation orders as being unfair to the BTC, especially in the event of a dispute over revocation.  CCAC similarly wants authorization and revocation methods to match.  (CCAC, O.C., p.14)

ORA does not agree that the methods of initial authorization and revocation must match.  As stated in our Opening Comments and hereinabove, ORA recommends written authorization.  As for the means of requesting revocation, telephonic or electronic notice from the customer to the BTC is appropriate and should be allowed.  Initial authorization between the customer and the BTC will have established the necessary safeguards to ensure the customer’s identity when purchases are made.  Those safeguards will be employed when the customer, via telephone, Internet or vendor connection, accesses whatever system the BTC employs to accomplish NCR billing.  If the safeguards set up by the initial authorization are utilized, ensuring that the caller is the authorized party to request revocation, then telephonic or electronic revocation would be the quickest and surest methods and should suffice.    

B. Revocation Should Be Immediate

ORA agrees with the California Attorney General (AG) and TURN/CU that revocation should be immediate, not allowing 24 hours to expire as the ACR rule would allow.  (AG, O.C., p.17; TURN/CU, O.C., p.8)  Revocation requests would likely come only after poor service by the BTC or a breach in the customer’s security mechanism by theft or misuse by others.  Particularly for the latter situation, the customer should be able to expect the BTC to stop all NCR charges immediately.  Delays in effectuating a stop on NCR charges would leave the customer open to unauthorized charges until the stop is applied.  That scenario is unacceptable.  Cessation of charge acceptance should be immediate, and the BTC should confirm the revocation request in writing.  ORA agrees with TURN/CU that confirmation of revocation should include the time and date of that action.  (TURN/CU, O.C., p.8)

CCAC asserts that revocation processing could take several days, depending on the point in the billing cycle at which the revocation is received.  (CCAC, O.C., p.14)  This assertion misses the point as far as consumers are concerned.  It is not the act of issuing a bill that is at issue; rather, it is the acceptance of charges, i.e., allowing certain charges to enter the BTC’s billing system that is the important element.  The ability to enter charges should be stopped immediately upon receipt of a revocation request from the customer.

CCAC’s related concern that customers could game the system by revoking authorizations and then authorizing transactions prior to the confirmation (CCAC, O.C., p.15, fn.20) would be alleviated by immediately effective revocations.  If revocation were immediate, no further transactions could be authorized by anyone on that customer’s account.  Let us not forget that NCR billing is a BTC system.  Within its system, it is the responsibility of the BTC to institute mechanisms to protect itself.  Immediate revocations would prevent the gaming CCAC envisions, while at the same time protecting its customers from unauthorized charges.  A customer should expect nothing less.  

As stated above, revocations may arise due to misappropriation of a customer’s authorization code.  Delays in implementing revocations would subject the customer to unauthorized bill amounts.  ORA agrees with TURN/CU that a customers’ liability for unauthorized charges should be limited.  ORA supports TURN/CU’s comments in this regard.  (TURN/CU, O.C., p.12)

V. RULE 5 – NO DISCONNECT OF LOCAL SERVICE AND PRIORITY OF PAYMENTS

The service of billing for NCR charges should be separate and distinct from the provision of and billing for telephone service.  The Commission has protected basic local telephone service from disconnection for non-payment of anything but local service.  (D.00-03-020, as amended by D.00-11-015)  The ACR, Rule 5, proposes to protect local exchange service from disconnection for non-payment of NCR charges.  ORA supports the intent of the rule and notes that P.U. Code §779.2 appears to cover the issue of disconnection of telephone service for non-payment of other charges, at least for residential customers.  

The AG recommends that not only should local telephone service be protected from non-payment of NCR charges, but long-distance telephone service should likewise be protected.  The AG applies the same logic the Commission used in prohibiting disconnection of local service for non-payment of toll service charges:  the fear of losing local service forces many consumers to pay even unauthorized charges.  (AG, O.C., p.18)  The extension of that logic to prohibit disconnection of all telephone service for non-payment of NCR charges is appropriate, and ORA agrees that Rule 5 should be expanded accordingly.  

The separate and distinct nature of telephone and NCR service and billing also argue in favor of the priority of payment rule in the ACR.  Although the current no-disconnect rule for local service practically ensures that carriers will apply payments first to local service charges, the protection of other telephone service requires that priority of payment include local toll and long-distance charges next in the queue behind local service.  The ACR’s proposed rule goes in that direction, but does not distinguish specifically between telephone service and other communications-related services.  As far as the Commission is concerned, the BTC’s primary responsibility is the provision of telephone service.  The rule should be further detailed to accomplish preservation of basic local and long-distance telephone service ahead of other communications-related and NCR charges.  Specifically, proposed Rule 5.c. would read:

Unless otherwise directed by the subscriber at the time payment is made, billing telephone companies shall credit partial payment amounts in the following order:  (1) basic residential and single line business Flat Rate and Measured Rate service; (2) long-distance (intra-LATA, inter-LATA and international toll) service; (3) other communications-related charges; and (4) other charges.

If the Commission is without authority to so order, then ORA supports proposed ACR rule 5.c. 

VI. RULE 6 – BILLING FOR NON-COMMUNICATIONS-RELATED CHARGES

AT&T Wireless recommends that BTCs be allowed to combine items on bills, particularly when those items are small and cheap in nature and voluminous in number.  (AT&T Wireless, O.C., p.23)  The company says that requiring separate line items for multiple purchases of newspapers and vending machine items, for example, would unduly burden the bill.  AT&T Wireless says that it honors requests for additional billing detail and that requiring this level of detail to be printed on the bill is not necessary.  ORA disagrees with combining items on the bill.  If certain types of charges lengthen the bill, then so be it.  The customer deserves to see the detail.  A wireless company billing challenge should not become a customer problem.  By law, the bill must contain the detail that AT&T Wireless would compress, effectively hiding.  ORA sees no reason to require customers to call the BTC to get the detail when that detail should and could readily be shown on the bill when issued.  

As stated above, ORA agrees with the AG that long-distance service should be protected from disconnection for non-payment of NCR and other communications-related charges.  Accordingly, ORA agrees with the AG’s recommended addition to the ACR’s proposed bill notation of the phrase, “or your long distance service.”  If the Commission is without authority to so order, then ORA supports the proposed ACR rule.  

VII. CONCLUSION

For all of the foregoing reasons, ORA recommends adoption of the ACR’s proposed rules, as amended by ORA’s Opening Comments and the amendments recommended herein.
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