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COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES

on the Assigned Commissioner’s Ruling

Concerning non-communications-related charges

I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) submits these Comments responding to the Assigned Commissioner’s Ruling (ACR) of Commissioner Carl Wood, dated January 3, 2001.  The subject of the ACR is the placement on telephone bills of charges for non-communications-related (NCR) goods and services.  

Currently, California statute prohibits telephone companies from including on their bills charges for anything other than communications-related services.  (Public Utilities Code § 2890 (a).)  That statute allows separate billing in the same billing envelope of non-communications-related charges.  However, effective July 1, 2001, the statute will change to eliminate the separate bill provision for non-communications-related items and allow all manner of charges to appear on telephone bills, if the subscriber so authorizes.  In both versions, the statute’s intent is prevention of “cramming,” which is the insertion of unwanted, unauthorized charges on telephone bills.  The key to preventing cramming is customer control of bills.  That control hinges on a secure and verifiable mechanism for subscriber authorization of charges to be placed on bills.  Since the new statute will hold open the door to billing abuses, its element of subscriber authorization must be well-implemented, monitored and preserved for subscriber protection.  The ACR proposes a set of rules to complement the statute and implement necessary consumer protections.  ORA recommends a few additions to those proposed rules.  

Comments on this ACR were originally scheduled to be filed by February 2, 2001, however, on or about January 31, the Assigned Administrative Law Judge (ALJ) extended the filing date until February 16, 2001.  ORA notes that Pacific Bell (Pacific) and California Small Business Roundtable and California Small Business Association (CSBRT/CSBA) both filed comments on the original due date, February 2, 2001.  ORA will address some of those comments in this filing.  Lack of comment on aspects of other parties’ comments does not constitute either agreement or disagreement with them.

II. GUIDING PRINCIPLES

Current and future PU Code § 2890 provides considerable detail to govern the billing activity pertaining to non-communications-related charges.  As a guide in the crafting of complementary and/or supplementary rules pertaining to billing for items on the telephone bill, ORA proposes the following principles:

A. Authorization must be under the control of the customer

1. The subscriber must provide written authorization.

2. The subscriber must be able to rescind authorization at any time without charge.

B. Subscriber authorization should be flexible to enable subscriber to:

1. Provide blanket authority covering any and all non-communications-related charges.

2. Specify types of products and services or vendors to the exclusion of others.

3. Authorize billing on a transaction-by-transaction basis.

Allow other individuals in addition to the subscriber to authorize billing, only if authorized by and under strict control of the subscriber (i.e., using subscriber’s unique identifier).

C. Authorization must be secure and verifiable and used for each transaction

1. There must be a unique, verifiable subscriber identifier, which must be used to initiate any transaction, including revocation of authorization.

2. Personal Identification Number (P.I.N.) recommended, but not required.

III. THE ACR’S PROPOSED RULES ARE A GOOD STARTING POINT

The proposed rules in the ACR are a thorough outline of necessary consumer protections in the area of telephone billing.  After this round of comments, ORA recommends that the Commission adopt either specific rules or policies that require further, specific rule development.  Where policy is decided, but rule language needs development, the Commission could consider another round of comments to flesh out rule details.

Starting with proposed Rule 1, ORA concurs with the list of examples defining “communications-related charges.”  It is essentially the same list as that in § 2890.  That list should be used as the starting point, and other items may be added as justification arises.


Proposed Rule 2 requires written authorization for billing of NCR charges.  The rule as written is good in that it covers both the narrow and the broad authorization of charges.  ORA asserts that the safest consumer protection mechanism for authorizing NCR charges is one that requires authorization with each transaction.  However, the subscriber should be given the option of specifying how broadly or narrowly to apply the authorization.

ORA recommends adding detail to paragraph 2.b. to the extent that the subscriber’s authorization not necessarily be a blanket authorization to the billing telephone company to include any non-communications-related charge.  The rule should be amended to read:

b. The subscriber has expressly authorized the billing telephone company, in writing to include non-communications-related charges on that subscribers telephone bill, and has not revoked that authorization. In obtaining authorization under this paragraph, the billing telephone company must give the subscriber the option of specifying whether the authorization required by § 2890 and this paragraph is to apply to charges for all or only selected types of goods, services or vendors, and whether such authorization is to be of limited duration or ongoing until canceled by either the subscriber or the billing telephone company.   (Addition underlined)
Although ORA’s proposed amendment might be redundant, ORA prefers that customer authorizations be explicit and complete to create the highest possible threshold for insertion of charges on telephone bills.  ORA’s recommendation in this regard is consistent with the “Anti-Cramming Best Practices Guidelines,” which is Attachment A to D.00-03-020.  The guidelines were developed by local exchange carriers at the request of the Federal Communications Commission in 1998.  Section VII, Consumer Billing Controls, in that document states, in part, “…consumer-designated billing options can be an extremely powerful method of controlling third party cramming on the LEC bill and should be actively pursued.”

Pacific states that the proposed rules are largely unwarranted.  (Pacific Comments, p.3)  While undeniably the largest, Pacific is not the only game in town.  Although it and other, similarly situated billing telephone companies may already have in place billing systems and dispute resolution mechanisms that provide some level of consumer protection, the continuing practice of cramming is evidence that their systems may not be sufficient protection.  And if cramming exists today, when only communications-related charges are allowed on telephone bills, one can expect it to be a continuing and even greater challenge when telephone bills can contain charges for anything under the sun.  

Pacific objects to the Commission’s instituting rules that Pacific views as redundant to its own operation, but ORA objects to Pacific’s using itself as the model of perfection that somehow makes establishing rules for Pacific and other billing telephone companies unnecessary.  The Commission has been through this scenario before, during the slamming and cramming proceeding, when Pacific and others posited that rules were unnecessary because their normal practices adequately protected consumers.  The Commission did not agree then, and it should not agree now.  The proposed rules should be further developed, adopted and maintained.

Pacific objects to subparagraphs b and c of Rule 2 as promoting customer dissatisfaction and inappropriately placing all authorization responsibility on the billing telephone company (BTC).  The proposed rule 2.b. appears to require that subscriber authorization be in place prior to a transaction resulting in a charge on the telephone bill.  ORA opines that such authorization at the BTC’s end is absolutely necessary, even if there is in place a secure and verifiable method for authorizing charges at the point of purchase (POP).  It is difficult to imagine how any mechanism for billing via telephone bills can be implemented without the active participation and agreement of the BTC.  That includes POP billing authorizations.  The basic authorization must be in place at the BTC before any billing transaction can or should be allowed to be completed.  ORA’s proposed amendment to subparagraph b gives the customer the flexibility to be as satisfied as he or she wants to be by specifying what and how charges may be billed to the telephone bill.  We recommend adoption of the proposed rule with the amendment indicated.  If the Commission deems it necessary, it may want to entertain further comments to refine rule details. 

As for NCR billing transactions authorized at POP, there must be a mechanism to identify the customer and the customer’s authority to initiate such a transaction.  A PIN number is an accepted method for authorizing commercial transactions, and should probably be required.  Pacific objects to such a requirement as being burdensome and costly.  ORA views the PIN system as a secure, verifiable method of transacting business.  The cost of instituting a PIN system is no different for a BTC than for any other entity that engages in consumer debit and credit transactions.  Although not without its drawbacks, as Pacific points out, the PIN is certainly one of the most successful methods for enabling consumer commercial activity from POP or other remote locations, such as telephonic or internet transactions.  On balance, however, rather than requiring a PIN, ORA recommends a generic rule that would allow the use of a PIN, along with any other methods that may be equally or nearly as unique, secure and certain, such as mother’s maiden name and the last four digits of a Social Security Number.

A requirement that NCR billing authorizations be in writing means that the customer must sign a document.  That document may be customer-generated, such as a letter, or it may be BTC- or other vendor-generated by way of a solicitation.  Consistent with PU Code § 2890(b) regarding written orders for products and services, ORA recommends that any solicitation inducing customers to subscribe to billing services for NCR goods and services via the telephone bill be required to be separate and distinct from any other solicitation.  

On the general topic of consumer authorization for NCR charges, ORA agrees with CSBRT/CSBA in suggesting that, in light of technological changes and likely new ways of obtaining and documenting consumer preferences, the Commission should review the experience under the new rules and re-evaluate the rules after about 18 months.

Proposed Rule 3 defines “billing telephone company” as including wireless carriers.  Pacific objects to including wireless carriers in the proposed definition but offers no reason for its objection.  ORA has no such objection.  

Proposed Rule 4 would allow a customer to revoke authorization for billing of NCR charges on the telephone bill.  ORA supports this rule and recommends adding to the end of the first sentence the words “without charge.”  Pacific objects to this rule as being burdensome on the BTC and reducing customer choice.  (Pacific, p.7.)  ORA views this proposed rule as expanding customer choice by enabling the customer to exercise the choice of terminating a service.  As we stated earlier, the new § 2890 opens the gates to more cramming possibilities.  To help combat this new opportunity for unscrupulous behavior, the subscriber must have control over his or her telephone bill.  Proposed Rule 4 is one such element of subscriber control and should be adopted.

Pacific objects to the 24-hour period the proposed rule would allow for processing and implementing a revocation request and recommends a period of at least 72 hours.  If the subscriber makes the revocation request by telephone, with appropriate identification, the 24-hour period appears reasonable.  However, if the subscriber makes the request by mail, then Pacific’s objection may have merit.  Some clarity may be warranted in this instance.

Pacific also objects to proposed Rule 4 as being potentially unnecessary.  Pacific asserts that the revocation rule is unnecessary because customers can simply choose either to have NCR charges put on their telephone bill or pay for it in other ways.  “If a charge is improperly placed on a customer’s telephone bill, Pacific’s liberal adjustment policies will offer that customer protection.”  (Pacific, p.8.)  Consequently, Pacific says that it is premature to institute a program to “allow customer revocation.”  Pacific would allow the subscriber to open the door to allow all charges, but would not allow the subscriber to close that door in an affirmative fashion.  Something is wrong with this picture.  If a customer wants to turn off the service, it should be able to do so in no uncertain terms.  And, given the experience in billing on telephone bills, it is better to be safe than sorry.  The proposed rule is logical and consistent with reasonable business practices and should be adopted.

Pacific’s position with respect to proposed Rule 4 appears to be that Pacific’s internal procedures and after-the-fact remedies obviate the imposition of Commission rules.  ORA avers that before-the-fact measures are more effective – certainly more consumer-friendly – than after-the-fact cleanup processes.  In the slamming/cramming proceeding, the Commission recognized that it was not only the unauthorized switching of providers that bothered customers; the emotional impact that such a transaction had on the customer was every bit as important to that customer as the act itself.  The Commission stated, “… we have learned that consumers’ dissatisfaction goes beyond just financial loss.  Consumers abhor being removed from their carrier of choice and being forced to take service from another carrier.”  (D.00-03-020, p.3.)  Similarly, in unauthorized billing transactions, the “hassle factor” must be considered just as important as the strictly financial impact.  Trying to detect and correct the problem is often worse than losing money on bogus or unauthorized products or services.  (See CSBRT/CSBA Comments, p.2)  Rules are important and necessary to attempt to stop abuses before they occur.  

ORA supports the comments of CSBRT/CSBA on proposed Rule 4, particularly regarding enabling subscribers to use the Internet for giving notices revoking NCR charge authorization, contingent, of course, on the use of proper identifier.

ORA supports proposed Rule 5.  Disclosure of deniable charges is an important piece of the NCR billing puzzle.  Subscribers need to know and deserve to know the conditions surrounding transactions that they send to their BTC.  The proposed rule would help ensure that such disclosure occurs.

If BTCs intend to carry unpaid balances from billing period to billing period, like a revolving account, then they should be required to disclose all payment terms to their subscribers as does any other lending institution.  Pacific states that it currently refers unpaid communications-related charges greater than $600 to collection agency after 90 days.  It is not difficult to imagine charges much higher than $600 if subscribers begin charging NCR items to their telephone bills.  Subscribers must be informed of any such credit agency referral policy and resulting potential effect on their credit rating before they authorize any such charges.  

ORA recommends clarification of proposed Rule 6.a.  Proposed Rule 6.a. may be inconsistent with soon-to-be-effective § 2890(d)(1) to a certain extent, and may create confusion.  The first sentence in that § 2890(d)(1) states:  “A billing telephone company shall clearly identify, and use a separate billing section for, each person, corporation, or billing agent that generates a charge on a subscriber’s telephone bill.” (Emphasis added)  Proposed Rule 6.a. appears to require, or allow, only a single, separate section for all NCR charges together.  ORA recommends clarification of this rule to be consistent with the statute.  

Pacific’s objection to the “separate page” requirement appears to be without basis.  (Pacific, p.10.)  The proposed Rule 6.a. contains no such requirement.

ORA disagrees with proposed Rule 6.b.  The proposed rule would require a toll-free number for each entity responsible for placing a NCR charge on the bill.  ORA agrees with Pacific that the language in the proposed rule is unclear about whom that entity is.  (Pacific, p.10.)  But Pacific’s reference to removal from the statute of the separate toll-free number for the originating entity appears to be incorrect.  ORA notes that the statute, § 2890(d) requires (or will require) the following:

(1)  A billing telephone company shall clearly identify, and use a separate billing section for, each person, corporation, or billing agent that generates a charge on a subscriber’s telephone bill.  A billing telephone company may not bill for a person, corporation, or billing agent, unless that person, corporation or billing agent complies with paragraph (2).

(2) Any person, corporation, or billing agent that charges subscribers for products or services on a telephone bill shall do all of the following: 

(A)   Include …. 

(B)  Include, or cause to be included, for each entity that charges for a product or service, information with regard to how to resolve any dispute about that charge, including the name of the party responsible for generating the charge and a toll-free telephone number or other no cost means of contacting the entity responsible for resolving disputes regarding the charge and a description of the manner in which a dispute regarding the charge may be addressed. ….

(C)  Establish, maintain, and staff a toll-free telephone number to respond to questions or disputes about its charges and to provide the appropriate addresses to which written questions or complaints may be sent.  The person, corporation, or billing agent that generates a charge may also contract with a third party, including, but not limited to, the billing telephone corporation, to provide that service on behalf of the person, corporation or billing agent.

It appears clear that the statute expects originating entities to be prepared to respond to subscriber complaints and BTCs to list the toll-free number of the responsible party for that entity on the telephone bill.  Proposed Rule 6.b. appears to be consistent with the statute to that point, but the statute goes further to allow other parties to handle disputes for the originating entities. 

While it might be helpful for the subscriber to be able to contact the originator of the charge, it might also be unhelpful and frustrating to the subscriber, as CSBRT/CSBA point out.  (CSBRT/CSBA, pp.7-8.)  Unlike CSBRT/CSBA, however, ORA does not recommend the BTC as the sole point of contact for handling disputes.  Instead, the BTC should ensure that the name and toll-free number for the effective point of contact, i.e., “the entity responsible for resolving disputes,” be prominent on the bill, as required by statute.  As indicated in the statute, subparagraph (C),  the entity responsible for resolving disputes can be the originator of the charge, the BTC or another party, depending on contractual arrangements.  As long as that party is identified and its telephone number is shown, and that party is truly responsible, the customer’s dispute should be adequately addressed by contacting that party.  If not, then the BTCs’ current dispute resolution processes can be utilized, whereby they remove disputed charges from the bill and charge them back to their originators.
  

If this procedure proves unsatisfactory, ORA reiterates its support of an 18-month review of the performance of this rule, along with the other rules in this rulemaking.  And, as always, the Commission’s informal complaints can also signal problems in this area and trigger remedial action.

ORA has concerns about proposed Rule 7.   The proposed rule would require that “the entity responsible for placing the charge on the subscriber’s bill bears the burden of proving authorization by the subscriber.”  ORA shares Pacific’s concern about whom “the entity” is.  Since § 2890 appears to place the burden of addressing disputes on “the party responsible for generating the charge,” the rule could be amended to reflect that language.

ORA generally supports proposed Rule 8, but recommends an additional provision.  The proposed rule would allow BTCs to gather credit-worthiness information from subscribers wishing to place NCR charges on their telephone bills and would require BTCs to keep such information confidential.  Release of such information would be prohibited absent the subscriber’s informed, written consent, except for 911 emergency purposes or to law enforcement pursuant to a valid search warrant for the information.  At the end of the proposed rule, ORA recommends adding, “Such consent shall be separate and distinct from the subscriber’s consent under Rule 2.b. to allow non-communications-related charges to be placed on the subscriber’s telephone bill.  In no event shall one signature authorize both placement on telephone bills of non-communications-related charges and release of confidential subscriber information.”  This added provision would guard against customers inadvertently and/or unknowingly signing away their privacy rights.

In addition, ORA recommends adding a provision to proposed Rule 8 that would prohibit the BTC from using confidential information gathered in the course of establishing a NCR billing arrangement for marketing of the BTC’s telephone services or other products when the customer contacts the BTC for or about billing services.

IV. CONCLUSION

For all of the foregoing reasons, ORA recommends adoption of the ACR’s proposed rules, with amendments recommended herein.


Respectfully submitted,

Julio Ramos

Staff Counsel

Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-4742

February 16, 2001
Fax: (415) 703-4432

� BTCs’ cramming dispute resolution processes were introduced in the Commission’s slamming/cramming proceeding, R.97-08-001/I.97-08-002.  Those processes occur in the context of communications-related charge disputes, but there is no reason to believe they could not apply also to disputes about NCR charges.  See also D.00-03-020, p.20, re BTCs and customer disputes.
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