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JOINT COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES AND The utility reform network

on the Assigned Commissioner’s Ruling

Concerning SLAMMING

I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) and The Utility Reform Network (TURN) (Joint Submitters) submit these Comments responding to the Assigned Commissioner’s Ruling (ACR) of Commissioner Carl Wood, dated January 3, 2001, concerning unauthorized telecommunications service provider changes, or slamming.  The Federal Communications Commission (FCC) established anti-slamming rules effective November 28, 2000, and handles slamming consumer complaints nationwide, unless individual states assume that responsibility.  The intent of the ACR is to establish consumer protection rules to mitigate the practice of slamming in California, in preparation for the California Public Utilities Commission (CPUC or Commission) assuming from the FCC primary responsibility for handling slamming complaints in this state.  The ACR’s further intent is to issue rules that are consistent with the slamming rules already in effect at the FCC.

II. THE COMMISSION SHOULD ADOPT ITS OWN RULES

It appears that in large part the ACR proposes slamming rules that mirror those of the FCC.  Joint Submitters support adoption of those rules.  Pacific Bell (Pacific) objects to the Commission adopting slamming rules, since the FCC’s rules already exist.  Pacific argues that the Commission should wait a year, assess the success of the FCC’s rules and then determine whether to implement California-specific rules.  Joint Submitters see no harm in adopting California-specific rules now.  It is immaterial that many of the ACR’s proposed rules are merely duplicative of the FCC’s rules.  And if the Commission sees merit in supplementing the FCC rules, then it should follow that path.  

Pacific objects to proposed Section IX, Part C, Item 3, which would require an allegedly unauthorized carrier to produce evidence of authorization or verification within 10 days.  Pacific refers to a 30-day period allowed by the FCC in its rules and asserts that even that amount of time may be insufficient.  However, the FCC rule actually allows a period of “Not more than 30 days or such lesser time as is required by the state commission if a matter is brought before a state commission….”  [47 CFR § 64.1150(d)]  (Emphasis added)  

In adopting its rule absolving customers from the first 30 days of charges assessed by a slamming carrier, if unpaid, the FCC recognized that it is essential “to minimize the opportunity for unauthorized carriers to physically take control of slamming profits for any period of time.”  (FCC 00-135, CC Docket No. 94-129, p.16.)  The ACR appears to have, and certainly could have, applied this same line of reasoning in shortening the period of time allowed for producing proof of subscriber verification to less than 30 days.  In any case, such an action would be within the Commission’s jurisdiction.

The same line of reasoning and concern for retaining ill-gotten profits out of the hands of unauthorized carriers also justifies the ACR’s proposed Section V, Part B, to which Pacific objects.  That proposed rule would require an alleged slamming carrier, immediately upon notification of an alleged slam, to refund to the complaining subscriber 50% of charges paid after the 30-day absolution period.  This proposed rule, as Pacific points out, is different from the FCC rule, which allows the alleged unauthorized carrier to postpone any refund until a determination had been made by the resolving agency that a slam had occurred.  However, requiring up-front refund gives incentive to the alleged unauthorized carrier to speedily resolve the matter with the subscriber.  If a slam has occurred, the subscriber arguably will have been made whole in the least possible time.  If a slam has not occurred, the carrier can, if it so desires, re-bill the subscriber, just as it could after a successful challenge of an alleged slam when the customer had not yet paid any charges.  The proposed rule is stricter than the FCC’s, but in its slamming order, the FCC noted that nothing prevents stricter state rules if those rules are not inconsistent with Sec. 258 of the Communications Act of 1934.  (FCC 00-135, CC Docket No. 94-129, p.20, fn. 105.)  The proposed rule should be adopted.

Joint Submitters recommend an addition be made to Section V, C, 1, b.  This proposed rule deals with the right of allegedly unauthorized carriers to challenge slamming claims.  In the event of a challenge to a slamming claim, the subscriber must file a complaint with the Commission within 30 days.  Subscriber charges having been already removed by the alleged unauthorized carrier, if the subscriber fails to file a complaint within the 30-day period, the carrier may reinstate the charges on the subscriber’s bill.  The rule appears to leave the subscriber without further remedy at this point.  To give clear guidance on this issue, Joint Submitters recommend adding either to the end of subparagraph b or as a new subparagraph c the following:  “Failure to file such a complaint within the 30-day time period will not preclude the subscriber from subsequently filing a complaint and obtaining relief as provided for in this section if CPUC staff determines that an unauthorized change has occurred.”  This change makes it clear that the customer’s right to redress does not disappear simply because he or she failed to file a complaint within the 30-day period.  In support of this change, Joint Submitters note that the FCC addressed the continuing right of the customer to file a complaint after the 30-day period in its slamming order. 
  

Section VII, D, 2 and E, 2, describe the procedure the unauthorized carrier would be required to follow when challenging a slamming allegation.  The carrier would be required to instruct the subscriber to file a complaint with the CPUC.  For clarity and completeness, Joint Submitters recommend that the proposed rules specify that the carrier inform the subscriber to file a complaint with “the CPUC’s Consumer Affairs Branch,” along with the requirement that such notification to the subscriber contain CAB’s address and telephone number.  

Joint Submitters recommend clarifying the language in Section IX, C, 5, which sets forth CPUC staff’s ability to review documentation regarding an alleged, unauthorized change. Joint Submitters recommend replacing the word “etc.” at the end of the paragraph with the words, “and any other material relevant to the alleged unauthorized change.”  This change gives more specificity to the types of material at staff’s disposal. 

III. THE COMMISSION MUST ENSURE ADEQUATE STAFF WILL BE AVAILABLE IN ITS CONSUMER AFFAIRS BRANCH (CAB)

Although the Commission’s CAB already handles telecommunications-related slamming complaints, the proposed new rules will likely increase the number of informal complaints filed, hence, the workload in CAB.  One reason for the potential increase is that the Commission will be formally assuming responsibility for handling all slamming complaints in California, whereas heretofore, the Commission and the FCC shared that responsibility.  Another, and probably the clearest, reason is that the proposed rules would require carriers to direct subscribers to file complaints with the Commission in certain circumstances.  In order for CAB to be able to satisfy its responsibilities, its staff will likely need enhancement. Joint Submitters recommend that the Commission redouble its recruitment efforts to adequately staff its Consumer Affairs Branch.  

IV. CONCLUSION

For all of the foregoing reasons, ORA recommends adoption of the ACR’s proposed rules, with amendments recommended herein.
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�  The FCC stated, “The allowance of such re-billing does not, however, prohibit the subscriber from subsequently filing a complaint alleging that a slam occurred with the state commission (or the FCC) and proceeding in accordance with the Commission’s rules.”  FCC 00-135, CC Docket No. 94-129, p. 17.
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