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REPLY COMMENTS 

OF THE OFFICE OF RATEPAYER ADVOCATES

The Office of Ratepayer Advocates (ORA) submits these Reply Comments responding as necessary to the comments submitted by thirty-one other parties.  ORA has not responded to every issue raised by those parties and silence on any issue neither indicates concurrence nor disagreement.

I. THE COMMISSION SHOULD SCHEDULE ANOTHER ROUND OF COMMENTS ON THE PROPOSED RULES

Pacific Bell Telephone Co. (Pacific) suggests that the Commission establish a framework for consumer protection rules and hold workshops to hammer out the details of those rules.  The Telecommunications Division Staff Report and Recommendations: 

Consumer Protections for a Competitive Telecommunications Industry (TD Report) has already proposed a framework for rule development by advancing the Consumer Rights, certain policy changes and proposed rules.  Parties have given their initial input into TD's proposals.

ORA proposes that, rather than workshops, the Commission schedule another round of comments and reply comments specifically devoted only to rule development.  The Commission should take the opening and reply comments from all the parties and the statements from the public participation hearings to be held in June and July of this year and issue an interim decision.  That interim decision should consider and decide only the TD Report's policy proposals.  Concurrently, the Assigned Commissioner and/or Administrative Law Judge should issue a new, revised set of proposed consumer protection rules.  Parties should then be allowed at least 30 days to comment on those new, proposed rules and 30 days for reply comments.  A final round of comments and replies would be available when a draft decision is issued.

The reason for another round of comments on a second set of proposed rules is that the subject rules address many issues and are too complex to fashion with one round of opening and reply comments and a brief comment period on a draft decision.
  According to the schedule set in this rulemaking proceeding, there will be a draft decision that will contain the final rules.  Parties will have 20 days to comment on that set of rules.  A reply comment period of 5 days is also scheduled.  Those comment periods, if they are the only ones, will be inadequate to allow fashioning a good, comprehensive set of rules for this industry.
  It is important to craft industry consumer protection rules carefully.  A narrowly focused, interim step would greatly enhance the rulemaking process and result in a better and more useful product.

II. THE RULES PROPOSED BY THE CONSUMER ADVOCACY ORGANIZATIONS ARE ON THE RIGHT TRACK

The Utility Reform Network (TURN), Utility Consumers Action Network (UCAN) and Greenlining/Latino Issues Forum have proposed extensive rules, which are more comprehensive than those contained in the TD Report.  ORA agrees that rules must be more encompassing than those proposed in the TD Report.  The TD Report's proposed rules should be viewed as the foundation and framework for consumer protections.  In some cases they are sufficiently detailed, while in others they may not be.  Several carriers in their opening comments have argued that if tariffs are abolished for competitive services that are currently tariffed, the rules that replace those tariffs must mirror the tariff rules in order to be effective and enforceable and to be consistent with rules for other, still-tariffed services.  ORA agrees with this assessment, as long as the ultimate rules adopted are consistent with the policy changes ORA supports, such as elimination of the limitation of liability.

III. THE COMMISSION SHOULD DISPOSE OF POLICY ISSUES BEFORE MOVING ON TO THE ADOPTION OF CONSUMER PROTECTION RULES

The TD Report contains certain policy issues that must be decided before any consumer protection rules can be developed.  If these issues, which are embodied in the 10 questions posed in the OIR, are not decided up front, parties may be wasting their time crafting various rules in detail.  In their Opening Comments, the Smaller Independent Local Exchange Carriers (Smaller LECs) also recognized the need for such determination.

A. Detariffing

Several parties argued in their opening comments that the Commission is without authority to unilaterally order mandatory detariffing.  The California Association of Competitive Telecommunications Companies (CALTEL) and Nextlink California, Inc. (Nextlink), in interpreting Public Utilities Code section 495.7, state the Commission only can order permissive detariffing at the request of individual carriers.  (Joint Comments of Caltel and Nextlink, pp. 8-10.)  Other interpretations of section 495.7 are consistent with proper statutory construction.  The legislature could have conferred on the Commission both the authority to respond to a carrier request for detariffing and to initiate detariffing for specific services on its own motion since service provider and service detariffing are both referenced in the statute.  The Commission also may have the authority to detariff a service offered by all providers when only one carrier requests such detariffing.  The discussions of the required market power analysis are consistent with such an interpretation.  However, whatever the Commission’s authority, a number of parties are opposed to mandatory detariffing.

Given the controversy and a possible determination by the Commission that it will proceed cautiously, ORA agrees with the United States Department of Defense and all other Federal Executive Agencies (DOD/FEA) that the issues of detariffing and implementation of consumer protection rules should be severed and handled on separate tracks.
  The consumer protection rules should be instituted via a Commission General Order (GO).  Those rules should serve as the base point for carrier tariffs and/or service agreements and practices.  Carriers may employ rules and conditions more strict, but not less so, than the GO.  Then the Commission should decide the manner in which it may effectuate detariffing of competitive services.

B. Limitation of Liability.

Several parties commented that the limitation of liability is a necessary part of the business relationship between carrier and customer and should not be abolished.  ORA and other parties have argued the opposite.  The Commission should decide this issue, issue revised consumer protection rules, and entertain the additional round of comments ORA espouses herein.

C. Timing of Detariffing.

Several parties have proposed delaying detariffing until some experience accrues with implementation and application of the consumer protection rules.
  This issue is dependent on the Commission's authority to unilaterally order mandatory detariffing and should be decided along with other legal and policy issues in this proceeding.  However, this issue need not delay development and implementation of consumer protection rules.  ORA supports the concept of consumer protection rules serving as the controlling guide to the content of existing tariffs, both now and in the future.

D. Application of the Consumer Protection Rules to Wireless.

The TD Report makes a compelling argument for the application of the proposed consumer protection rules to commercial mobile radio service (CMRS) providers.  The TD Report’s proposal also is consistent with the Commission’s earlier determination to impose uniform consumer protection rules on CMRS providers.  There is no dispute that the Commission can impose consumer protection rules on CMRS providers immediately, since CMRS services are detariffed.

In D.96-12-071, the Commission resolved issues concerning its jurisdiction over terms and conditions of service for CMRS providers.  The Commission cited the legislative history set forth in House Report No. 103-111 for insight into the definition of terms and conditions:

By ‘terms and conditions’ the Committee intends to include such matters as customer billing information and practices and billing disputes and other consumer protection matters; facilities siting issues (e.g. zoning); transfers of control; the bundling of services and equipment; and the requirement that carriers make capacity available on a wholesale basis or such other matters as fall within a state’s lawful authority.  This list is intended to be illustrative only and not meant to preclude other matters generally understood to fall under ‘terms and conditions.’”  (D.96-12-071, mimeo, p. 12.)

The Commission noted that it had traditionally relied upon the filing of tariffs to assure that the consumer protection provisions within those tariffs were adequate but instead chose to develop and adopt one uniform set of Consumer Protection Rules applicable to all CMRS providers.  (Id. at 20-21.)  On an interim basis until the uniform rules could be developed, the Commission continued to enforce existing consumer protection rules contained in each CMRS provider’s tariffs.  (Id. at 20.)  The TD Report discusses the difficulties faced by the Consumer Affairs Branch in handling consumer complaints in the absence of uniform consumer protection rules.  The Wireless Consumers Alliance, Inc. (Alliance) also supports consumer protection rules for CMRS providers.  (Opening Comments of Alliance, pp. ii, 15.)

The Cellular Carriers Association of California (CCAC) challenges the need to apply consumer protection rules to the wireless industry.  (Comments of CCAC, pp. 6-9.)  CCAC alleges that California is out of sync with the rest of the country, which is moving to less regulation of CMRS.  In citing the Public Utilities Commission of Ohio’s recent forbearance from consumer protection regulation of CMRS providers, CCAC neglects to mention that the basis for the Public Utilities Commission of Ohio’s refusal to extend its authority to end-user complaints was its lack of jurisdiction over retail CMRS service.  (In the Matter of the Commission Investigation into the Alternative Regulatory Treatment of Commercial Mobile Radio Service Providers, 1999 Ohio PUC LEXIS 745, **45-46.)  Nextel Communications, Inc. (Nextel) asserts that the FCC has concluded that CMRS providers should not be subject to the same “truth-in-billing” requirements as other carriers.  (Comments of Nextel, p. 3.)  That assertion is not completely accurate; the FCC is seeking comment on whether the adopted truth-in-billing rules should be imposed on CMRS providers in order to protect consumers.  (First Report and Order and Further Notice of Proposed Rulemaking, In the Matter of Truth-in-Billing and Billing Format, 
17 FCC Rcd 7492, released May 11, 1999, ¶68.)

CMRS providers address specific rules which allegedly exceed the Commission’s authority over terms and conditions of service.  Issues concerning Rule 12, privacy, are discussed below.  Challenges to Rule 7, Late Payment, Back-billing, and Prorating of Charges, are addressed here.  As noted by the Commission in D.96-12-071, legislative history supports the inclusion of billing information and practices as terms and conditions of service.

CCAC challenges the Commission’s authority to cap late payment charges at 1.5% and to require carriers to prorate charges for partial months.  (Comments of CCAC, 
pp. 21-22, Rule 7(a) and 7(c).)  Pacific Bell Wireless claims that the proposed backbilling provisions are impermissible ratemaking.  (Comments of Pacific Bell Wireless, p. 16, Rule 7(b).)  The CMRS providers find support for their contentions in a recent FCC Opinion in response to a request for a declaratory ruling on certain issues before the courts in class action lawsuits.  Individual states were not parties to the proceeding and billing practices were not at issue.  The FCC only considered charging for incoming calls and in whole minute increments.  (Memorandum Opinion and Order, In the Matter of Southwestern Bell Mobile Systems, Inc.’s Petition for a Declaratory Ruling, 14 FCC 
Rcd 19898, released November 24, 1999, ¶23.)  Caps on late payment charges and conditions on backbilling are not rate regulation.  They merely impose limitations on billing practices but have no impact on the underlying rates for service.  The requirement to prorate charges for a partial month’s service arguably is rate regulation, even though it also is a billing practice, because it impacts the underlying rate for a service by requiring an equal rate for each day of service when service is provided for less than one month.

IV. COMMENTS ON OTHER PARTIES’ OPENING COMMENTS

ORA hereby replies to some of the comments of other parties by Consumer Right subject matter area.

A. Disclosure:  Consumers have a right to receive clear and complete terms and conditions for service agreements and disclosure of prices for goods and services, and to affirmatively accept all terms and conditions before being charged for services.

The TD Report's Rule 1 pertains to disclosure of prices, terms and conditions of service.  Most parties appear to support full disclosure of prices, terms and conditions of service, as prescribed in Rules 1 and 2.  Greenlining/LIF recommend a "standard matrix capable of organizing such disclosures for cross-comparison." 
 Inasmuch as this matrix approach is similar to, although more comprehensive than, ORA's proposed pricing label,
 ORA supports this type of disclosure.  As ORA pointed out in its Opening Comments, a pricing label is similar to the pricing disclosure required of electric service providers (ESP) in the restructured market.  Greenlining/LIF's recommendation that disclosure matrices be lodged and archived with the Commission is also similar to the requirement that ESPs file their residential and small commercial marketing materials with the Commission.

Greenlining/LIF would add to Rule 2, subsection "c" that information containing prices, terms and conditions be "written in all major languages and dialects in California."
  The proposed addition as described is overly broad, but Greenlining/LIF's proposed revised Rule 2(c) dealing with the subject is reasonable and ORA supports it.
 

ORA agrees with Greenlining/LIF that carriers may assess deposits only when a customer is unable to establish satisfactory credit by other means.
  In addition, ORA also agrees with TURN that the Commission should clarify in Rule 5 that “carriers may not use as a deposit determinant the fact that the customer does not wish to supply a Social Security Number (SSN).”  Identity theft by misappropriation of SSNs is a 
well-known privacy abuse.  Consumers are understandably and rightfully reluctant to divulge their SSNs when it is not absolutely necessary.  There are other ways of checking a person's credit that do not involve the SSN.  The Commission should incorporate in its consumer protection rules the means to prevent identity theft.

UCAN recommends a "peer review" of marketing materials and programs to prevent misleading, confusing or potentially illegal marketing approaches.
  Peer review panel members would be compensated at market rates for the time they spend reviewing materials.  The proposal goes to wireless and other, local service advertising.  While well intentioned, this proposed mechanism would be unwieldy, if not unworkable.  Preapproval of marketing materials and programs also would hinder competitive offerings.  Further, this proposal would create another Commission-approved "board" that would need Commission oversight and require audits of payments to peer review panel members. 

UCAN also proposes a new subsection to Rule 3: Initiation of Service.  It would add paragraph (f):

A provider may not add new services or contractual obligations unless express consent is given by the customer of record (i.e. listed on the bill).  Authorization for changes to service or goods sold to parties whose name is NOT on a bill will not be enforceable.

ORA supports this addition.

B. Choice:  Consumers have a right to select their service vendors, and to have that choice respected by industry.

TURN, Greenlining/LIF and UCAN propose changes to the TD Report's proposed Rules 3 and 4 that ORA supports.  If the Commission cannot detariff competitive services, then carriers should be able to detariff voluntarily, just as NDIECs are able to do pursuant to D.98-08-031.  The NDIECs who detariff services must initiate service by written contract.  The TD Report's proposed Rule 3 would require that carriers supply new customers with a written record of an order within 7 days of establishing service.  ORA supports this provision, as expanded upon by TURN, Greenlining/LIF and UCAN.

AT&T proposes changes to the TD Report's proposed Rule 3 dealing with carrier provision of service rates, terms and conditions to the customer.  The TD Report's proposed rule would allow 7 days after a customer orders service for carriers to provide customers with such information.  AT&T would relax that time limit to "a reasonable period of time."
  ORA objects to AT&T's deletion of a specific notice time requirement.  In the electric industry, although no time frame is specified, ESPs are required to provide such information prior to commencement of service.
  The TD Report's proposed 7 days is already more than "reasonable" and should be adopted.  Anything longer than that and the "right of rescission" that TURN, UCAN and Greenlining/LIF proposed and that ORA supports begins to slide into murky depths.  However, if the 3-day rescission rule can be successfully applied to provision of the information at issue regardless of when it is given to the customer, so long as it is "reasonable," ORA's objection would not be strenuous.

C. Privacy: Consumers have a right to personal privacy, to have protection from unauthorized use of their records and personal information and to reject intrusive communications and technology.

The TD Report recommends adoption of privacy as a consumer right.  ORA supports that recommendation and the specific proposals contained in Rule 12.  Pacific raises the concern that adopting the TD Report’s proposals would run afoul of the Federal Communications Commission’s (FCC) customer proprietary network (CPNI) rules and a prior Commission decision, D.99-02-031.  (Pacific’s Comments, p. 13.)  The FCC’s rules, relied on by this Commission in D.99-02-031, have been vacated by the 10th Circuit.  (U.S. West v. FCC, 182 F. 3d 1224 (10th Cir. 1999).)  As a result, the Commission should rely on California privacy mandates in evaluating the proposals contained in Rule 12.  The Smaller LECs recommend elimination of this rule.
  ORA strongly opposes elimination of the privacy rule.  Instead, the Commission should define the terms in the rule, such as "personal information" to make them clear and enforceable.

Pacific’s specific concern is with requiring written consent on sharing CPNI with affiliates.  (Pacific’s Comments, p. 13.)  Written confirmation of customer approval to use CPNI will protect both the customer and the carrier from disputes or misunderstandings concerning whether the customer approved the use of his/her CPNI.  Written confirmation also is consistent with California law.  The California Constitution begins with a statement of inalienable rights, which include a right to privacy.
  The Public Utilities Code's provisions on telephone companies contain an entire article devoted to "Customer Right of Privacy."

The Commission need not strictly adhere to the FCC’s CPNI rules.  The Commission itself has argued that states should have flexibility to establish rules which appropriately balance privacy and competition matters, especially since differences in customers’ privacy expectations and competitive conditions among states may not be properly reflected in a uniform national policy.  In particular, the Commission explained: “...states should have the flexibility to establish rules that protect customers’ expectation of privacy, while simultaneously not negatively impacting competition.  Regulatory solutions tailored to local market conditions are not automatically harmful to the development of a seamless, national telecommunications network.”  (Comments of the People of the State of California and the Public Utilities Commission of the State of California on the Notice of Proposed Rulemaking, CC Docket No. 96-115, 
June 10, 1996, p. 5)

CMRS providers challenge the Commission’s authority to impose Rule 12.d., 
per-line and per-call blocking at no extra charge, as impermissible rate regulation.  (Comments of CCAC, p. 25.)  Pacific Bell Wireless notes that the FCC requires free 
per-call blocking but does not set a rate for line blocking.  (Pacific Bell Wireless’ Comments, p. 27.)  While the Commission has the authority to require CMRS providers to provide per-line and per-call blocking, as a term and condition, it is debatable as to whether the Commission has the authority to require that CMRS providers offer per-line blocking at no extra charge.

D. Public Participation: Consumers have a right to participate in public policy proceedings and shall be informed of a means to participate.

ORA supports the right of consumer participation in Commission proceedings.  No party opposed that right in their comments.  Separately, a number of parties filed an Emergency Motion challenging the April 19, 2000, Assigned Commissioner Ruling requiring subscriber notice of the public participation hearings scheduled in this proceeding.
  The parties challenged the Commission’s authority to impose a notice requirement in a rulemaking, stating that the expense of providing notice was an unconstitutional taking and the content of the proposed notice violated their First Amendment rights, and challenged the authority of a single commissioner to require such a notice.  TURN filed a response to the Emergency Motion and rebutted all of the allegations contained in that motion.  ORA supports TURN’s legal arguments on these issues and notes that they are consistent with the intent underlying this proposed consumer protection rule.

E. Oversight and Enforcement: Consumers have a right to be informed of their rights and what agency enforces those rights.  Consumers have a right to address how well state and federal regulators monitor and implement consumer protections on their behalf.

In its Opening Comments, TURN proposes that the rules applying the Oversight and Enforcement Rights:

… include the right to swift and effective enforcement of consumer protection laws and regulations by the CPUC.  It should also include the right to inspect CPUC records regarding carriers’ compliance with service quality, consumer protection, and other rules and regulations. (TURN’s Comments, p. 4.) 

TURN, Greenlining and UCAN all support proposed Rule 13 which provides:

The carrier shall fully comply with a request for documents or information by the Commission or its staff no later than ten business days from the date of request.  This includes but is not limited to the customer-carrier service agreement or contract, billing records, customer calling records, solicitations and correspondence from the carrier to the customer, applicable third party verifications, and any other information or documentation regarding a customer complaint.

Roseville Communications Company (Roseville) and the Smaller LECs object to this rule as being “…too broad in that it places no limits on what information the Commission or its staff may request.”  (Comments of Roseville, p. 14; Comments of the Smaller LECs.)  Roseville and the Smaller LECs are over-reacting.  

Section 314 of the Public Utilities Code allows the Commission and its staff to inspect, at any time, the accounts, books, papers and documents of any public utility.  (Public Utilities Code section 314(a).)  Commission staff is also empowered to inspect the records of any transaction between the utility and any of its subsidiaries, affiliates or holding corporations.  (Public Utilities Code Section 314(b).)  In addition to section 314, section 309.5 authorizes the Office of Ratepayer Advocates to “…compel the production or disclosure of any information it deems necessary to perform its duties from entities regulated by the commission…”  (Public Utilities Code section 309.5(e).)  Objections to requests for information made pursuant to section 309.5 “…shall be decided by the assigned commissioner or the president of the commission.”  (Id.)  Proposed Rule 13 is well within the authority already provided Commission staff.

Roseville and the Smaller LECs also object to the ten business day response time included in proposed Rule 13.  The only grounds stated by these parties for this objection is that they “…may need more than 10 days to respond to a particularly voluminous request for information.”  (Comments of Roseville, p. 14; Comments of the Smaller LECs, p. 14.)  If a utility finds a request for information or documents to be too “voluminous” to respond to within ten business days and cannot resolve the problem informally, the Commission has an established law and motion procedure for resolving such discovery disputes.  (See Resolution ALJ-164, September 16, 1992.)  A response time of ten business days will assist the Commission in swift enforcement of its consumer protection rules.  

As Greenlining notes in its Opening Comments:

[a]fter disclosure, effective oversight and enforcement is the most important of the proposed consumer rights. Consumers must be informed of their rights, what agency enforces those rights, and what remedies are available to them in order to make enforcement of those rights meaningful.  (Comments of Greenlining, p. 9.)  

ORA agrees. Greenlining recommends additional rules “…designed to make ratepayer enforcement actions more effective.”  (Comments of Greenlining, p. 29.)  Among the additional rules proposed by Greenlining is the following:

Rule 16:  Enforcement

a. This Commission shall exercise concurrent jurisdiction over Unfair Business Practice Act and Deceptive Advertising claims brought pursuant to Business & Professions Code Sections 17200 et seq. and 
17500-17534.5.  (Comments of Greenlining, 
Appendix B.)

As Greenlining notes in its Comments:

Knowing its power and scope, telecommunications utilities regularly tell Superior and Federal Court judges that the Public Utilities Commission has primary or exclusive jurisdiction over all consumer actions involving utilities, including those where these statutes are invoked.  When in front of this Commission, however, the utilities claim that the Commission is powerless to act under these same statutes. (Comments of Greenlining, p. 30.)

Whether the Commission has the authority to make determinations as to violations of the Business and Professions Code is a matter in controversy.  ORA recommends either that the Commission “…clarify its view of [section 17200]…” or request an advisory opinion from the California Attorney General regarding the Commission’s jurisdiction over complaints alleging violations of Business and Professions Code sections 17200 et seq. and 17500 et seq.  ORA agrees with Greenlining that the current situation may allow a utility to avoid prosecution for unfair business practices in any forum and should not be permitted to continue. 

TURN, UCAN and Greenlining all recommend that proposed Rule 11, relating to customer complaints be amended to provide the following:

Rule 11(g):  Carriers shall not limit the ability of customers to bring complaints in any California court or agency of competent jurisdiction.  In complaint cases, customers shall not be held liable for carrier legal costs.  (See Comments of TURN, Appendix B, Redlined Revisions, p. A-16.)

ORA supports this amendment to Rule 11 which provides more comprehensive protection for customers who have complaints about carriers than the rule originally proposed.  Customers should not be intimidated by the prospect of having to pay for a carrier's legal costs, and bullied out of bringing complaints.  The proposal of Roseville and the Smaller LECs that, “the Commission should not foreclose the possibility of recovering legal fees when a person files a frivolous complaint” should be rejected.  (Comments of Roseville, p. 13; Comments of Smaller LECs, p. 14.)  Given the seemingly unlimited sums utilities can spend on their counsel, such a rule could have a chilling effect on the willingness of customers to protect their rights and seek redress for carrier misconduct.  (See, e.g., Comments of Greenlining, p. 38.)   

Greenlining recommends that an additional rule be adopted providing that:

Telephone corporations operating in California shall produce all potentially relevant documents and witnesses related to their California operations or to any charge appearing on a consumer’s California telephone bill, when such documents and witnesses are requested or subpoenaed in a California administrative or judicial proceeding.  Thus, the utilities may not object that such documents are in ownership, possession, custody or control of an affiliate or service corporation of the utility or that a witness or agent is employed by an affiliate or service corporation of the utility.  Utilities may still raise appropriate privilege or relevancy objections.  (Comments of Greenlining, Appendix B, Rule 16(b).)  

ORA supports the intent behind this proposed rule and the proposed rule itself insofar as it applies to proceedings before this Commission.  ORA recommends that the rule be simplified to provide that any document or witness relevant to the imposition of a California intrastate service or charge be made available in order to resolve complaints or investigations.  As noted above, Commission staff has such access under Public Utilities Code section 314.  Certainly the customer should have such access and already does regarding third-party verification of service provider change.  And finally, the carrier must produce evidence to support its initiation of service and its charges.  Existing requirements and precedents are section 2889.5(a)(3)(C), (a)(7) and (h), all of which relate to verification of service changes.  The first reference deals with residential service changes and requires that carriers provide a record of third-party verification (TPV) "to the subscriber upon request."  The second reference concerns non-residential service changes and mandates that a record of TPV of service provider change be retained for one year and "be made available to the subscriber, the Attorney General or the Commission upon request."  (emphasis added.)  The last reference describes the applicability of federal law and states,

….  As described in federal law, the telephone corporation is responsible for charges associated with disputed changes in telephone service for which it cannot produce a signed, dated order for service from the subscriber.  This subdivision applies to all intrastate services for which competition has been authorized.

Greenlining proposes three other measures for enforcement of consumer rights.  Greenlining’s Proposed Rule 16(c) provides that:

In complex investigation and complaint cases, the assigned Commissioner or assigned ALJ may make a finding ab initio that the one year time limit required in Public Utilities Code Section 1702.1 shall be waived so that adequate discovery can be done.  (Comments of Greenlining, Appendix B, Rule 16(c).)

Section 1701.2 of the Public Utilities Code provides that:

Adjudication cases shall be resolved within 12 months of initiation unless the commission makes findings why that deadline cannot be met and issues an order extending that deadline.  (Public Utilities Code section 1701.2(d).)

ORA agrees with Greenlining’s recommendation that the required findings be made and an order issued at the beginning of complex proceedings so that parties have enough time to conduct the necessary discovery.  In order for the Commission to have the most complete record available to it in adjudicatory matters, interested parties should have the opportunity to develop their cases without artificial time limits. 

F. Accurate Bills and Redress: Consumers have a right to understandable and accurate bills for services they authorize and the opportunity of redress for problems they encounter.  Vendors of telecommunications services shall provide clear information explaining how and where consumers can complain.  Consumers shall have their complaints addressed without harassment.

In its Opening Comments, TURN recommends that:

The right to “Accurate Bills and Redress” should include the following additional provisions:

· Consumers have a right to bills which are understandable, accurate and verifiable; 

·  Consumers have a right to speedy and impartial resolution of all questions and complaints about their bills.  (Comments of TURN, p. 3.)

ORA supports both of these proposed amendments to the Telecommunications Consumer Rights.  TURN, UCAN and Greenlining also propose a comprehensive list of amendments to Rules 3, 6, 8, and 11, all of which the Commission should adopt.  The  proposals of TURN, UCAN and Greenlining will assist customers in understanding their phone bills and verifying the accuracy and legitimacy of the charges.

In keeping with the goal of ensuring that customers receive understandable, accurate and verifiable bills, TURN recommends that the Commission prohibit carriers from including charges for non-communications related services on bills.  (Comments of TURN, p. 21.)  Roseville and the Smaller LECs object that “noncommunications-related services” is vague, and that the Commission should not prohibit a telephone company for billing for services it provides, regardless of “classification.”  The proposed amendment of TURN, UCAN and Greenlining to Rule 6 conforms the language of the rule to section 2890 of the Public Utilities Code.  ORA agrees with the proposal of TURN, UCAN and Greenlining and urges the Commission to adopt it.  ORA also suggests that the term "communications-related" be defined in the rule or in the "Definitions" section.

AT&T likewise opposes Rule 6 on the grounds that in “…the rapidly evolving world of communications,” the Commission should “allow the marketplace to determine the extent of the customers’ relationship with their telecommunications provider.”
  A number of other parties similarly object to any limitation on what charges can be included on a telephone bill.  
  Thus far, the marketplace has not protected consumers against fraudulent charges and cramming.  Until telephone billing systems include mechanisms for risk assessment and fraud prevention, prohibiting carriers from including 
non-communications related items on customer bills will help protect consumers from the cramming that persists despite the efforts of this Commission.

GTE California objects to a requirement in proposed Rule 6 that carriers include their Cal. PUC U-# or FCC# on bills.  TURN, UCAN and Greenlining recommend that the name of the service provider associated with the service be clearly identified.  Carriers certificated by the Commission would use the name that appears on their certificate of public convenience and necessity; carriers not certificated by the Commission would use the name certificated by the FCC or their legal name.  Fictitious business names would not be acceptable.  ORA supports the proposal of TURN, UCAN and Greenlining, which is also consistent with the Commission’s recent decision in the Slamming and Cramming OIR.
  

ORA strongly supports TURN's, Greenlining/LIF's and UCAN's proposed amendment to the TD Report's proposed Rule 10(a).  The consumer groups' amended rule would restate the Commission's recently adopted local disconnect policy and prioritize bill payment amounts to cover local exchange service first.  An excellent example of the need for this amended rule comes by way of a recent advice letter filed by Pacific to implement the Commission's new policy.  

For background, in D.00-03-020 the Commission established a new policy prohibiting incumbent local exchange carriers (ILECs) from disconnecting local exchange service for non-payment of charges for services other than local service.  On April 21, 2000, Pacific filed Advice Letter No. 21137 that proposes "back-of-the-bill" language to explain to the customer the consequences of non-payment of charges.  The advice letter obscures the Commission’s intent in D.00-03-020.

The current tariff says,

2.1 RULES

2.1.5 Rule No. 5 - SPECIAL INFORMATION REQUIRED ON FORMS

B.  BILLS

2. Billing for other than Basic Telephone Service

The Utility bills for other telephone service providers including long distance companies.  There is no connection between this Utility and these companies, but, if you don't pay your long distance charges, your local telephone service may be disconnected.
The proposed tariff says,

B.  BILLS

1.  Special Payment Conditions

You are responsible for the payment of all charges on your bill and payment is due when you receive your bill.  It is important to know that failure to pay the amount designated Local, Long Distance and Related Charges by the "DUE BY" date (see front for amount) may result in a disconnection of telephone service.  Other services, such as the ability to make toll calls, may be restricted if not paid.  We may also take other action to collect unpaid accounts.  

This is unacceptable language.  It does eliminate the "local telephone service" disconnect language, but makes the rule vague as to exactly what service is at risk for nonpayment of which charges.  This lack of clarity puts Pacific's proposed language squarely at odds with the Commission's stated intent to prevent carriers from giving customers the perception that non-payment of charges for other than local service would result in disconnection of local service.  The Commission has stated:

Ending the policy which encourages this belief is our first step towards changing it.  Our next step is the customer education plan outlined elsewhere in this decision.  Our hope is that when consumers are free of the fear of losing local service, they will no longer feel compelled to pay unauthorized charges.  (D.00-03-020, mimeo, pp. 32-33.)

The Advice Letter presents two issues: 1) Tariff (and bill) clarity, and 2) compliance with the spirit and intent of the Commission's adopted policy.  To address both issues, an affected carrier needs to state precisely which service is at stake when a bill is not paid or not paid in full, including other than the local service portion.  More specifically, Pacific must indicate that local service is NOT at risk if "long distance and related charges" are not paid.  Obviously, Pacific is reluctant to make that point clear to the customer.  Several carriers, including Pacific, made that reluctance abundantly clear during the "slamming and cramming" proceeding that generated D.00-03-020.  However, Pacific's proposed language is simply inadequate to convey the Commission's intent to customers.

In addition, the wording proposed by Pacific in AL No. 21137 leads one to wonder how charges will be applied and which services are at risk if and when a customer makes a partial payment.  TURN, Greenlining/LIF and UCAN's proposed amended Rule 10(a) addresses this issue directly and establishes a priority of charges -- a "pecking order" of a sort -- that would serve to protect customers' local service in the event of partial payment.  Their proposed rule would require that carriers apply payment amounts first to local service charges.  ORA strongly supports the consumer groups' proposed rule.  Similar language on the back of the bill would help customers understand what is at stake if they elect not to pay certain charges, especially unauthorized charges that appear as a result of "cramming."  

ORA proposes language for the back of the bill as follows:

Payment of charges is due by the "DUE DATE" printed on the bill.  Failure to pay authorized charges by that date may jeopardize your telephone service.  If you question any charges, please contact us immediately.  If you do not pay charges designated as "Local Service", your local service will be subject to disconnection.  If you do not pay charges designated as "Long Distance" or other services, your long distance service and other services may be discontinued.  If you pay only a portion of your bill, any amount paid will be applied first to your local service charges.  Amounts in excess of local service charges will be applied to long distance and other charges at our discretion.

///

///

///

V. CONCLUSION

ORA recommends that the Commission adopt the procedure proposed in these Reply Comments and issue an interim opinion on policy matters and revised rules for further comment and decision.

Respectfully submitted,

JANICE GRAU
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� The ACR's proceeding schedule allows for a 20-day opening comment and a 5-day closing comment period.


� The complexity and the time-intensive nature of the task are already evident -- notably, the ALJ has already granted requests for extensions of time for both opening and reply comments.


� Smaller LECs’ Opening Comments (OC), p. 2.


� DOD/FEA Reply Comments, p. 10.


� TURN and Greenlining/LIF OC, DOD/FEA Reply Comments.


� G/LIF OC, pp. 22 (top) and 24.


� ORA OC, pp.9-12.


� PU Code, §392.1(a).


� G/LIF, OC, p.22.


� G/LIF, OC, Appendix B.


� G/LIF, OC, p.23.


� UCAN, OC, pp.7, 57, 74.


� AT&T OC, Attachment 1, Rule 3.


� PU Code §394.5.


� Smaller LECs, OC, p.14.


� "All people are by nature free and independent and have inalienable rights.  Among these are enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and privacy."  California Constitution, Article 1, Section 1. 


� Public Utilities Code sections 2891-2894.10.


� The Emergency Motion was filed by CALTEL, Telecommunications Resellers Association, the Competitive Telecomunication Association, and CCAC.


� AT&T OC, pp. 12-13. 


� See e.g. GTE Wireless OC, p. 27; Pacific Bell Wireless OC, p. 11. 


� See TURN’s OC, p. 21.


� “Final Opinion on Rules Designed to Deter Slamming, Cramming and Sliding,” D.00-03-020, �pp. 38-40.
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