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COMMENTS Of The Office

Of Ratepayer Advocates ON

ALJ KENNEY’S DRAFT DECISION

Pursuant to Rule 77.2 of the Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) files these Comments on the Draft Decision (DD) of ALJ Kenney in R.98-09-005, the Commission’s Rulemaking to modify the Universal Lifeline Telephone Service (ULTS) program and General Order 153 (GO 153) which contains the rules governing its administration.

I. INTRODUCTION

The Commission places great importance on improving “access to affordable basic residential telephone service”
 and accordingly, has undertaken to ensure that the ULTS program is effective in meeting this objective.  ORA has participated in every stage of this Rulemaking and, with one significant exception, agrees with the proposals contained in the DD and with the revisions proposed to GO 153.

As the DD makes clear, the ULTS program involves a significant number of Californians. The DD notes that well over 3 million households participate in the program, with many more millions paying surcharges to support the $276 million ULTS program budget for the year 2000.  (DD p. 4.)  Virtually every user of telecommunications services within California is impacted by the operation of the program and its financial integrity, whether through access to low cost service or through the level of surcharge required to fund the program.  ORA addresses in these Comments the one area where the DD diverges from a clear policy to promulgate the financial integrity of the ULTS fund, in addition to outlining ORA’s overall endorsement of the findings and orders in the DD which restructure and modify the program to maintain that integrity.

II. PERMITTING RECOVERY FOR SERVICE ORDERING COSTS ALREADY RECOVERED IN “RATES” IS CONTRARY TO PRINCIPLES CONTAINED IN THE MOORE UNIVERSAL SERVICE TELEPHONE ACT

ORA echoes in these Comments the great concern for the financial integrity of the ULTS Fund set forth in the DD and endorses in large part the measures to secure it.  ORA notes one conspicuous departure from the reasoned and prudent approach the DD takes to cautiously providing guidance to carriers and Fund administrators regarding cost recovery.  This departure, which grants recovery of “costs” of providing information about the ULTS program to customers during the service ordering process, above and beyond the cost of providing service ordering which is already embedded in start-up revenue requirements or rates, constitutes legal error and should not be adopted by the Commission.

The grant of this additional cost recovery, contrary to the many across-the-board provisions the DD sets forth, is made despite the fact that only Pacific Bell (Pacific) has been recovering incremental amounts from the ULTS Fund for this portion of service ordering, and despite widespread opposition in the record.  Recovery is granted despite the fact that Pacific submitted only one service ordering cost study in the Implementation Rate Design (IRD) Phase of Investigation 87-11-033 and that nowhere in D.94-09-065 does the Commission assert that ULTS discussion times have been excluded from Pacific’s cost studies for service ordering.  No carrier proved in this proceeding that the costs it submitted in IRD or in subsequent new regulatory framework (NRF) or other rate designs (for Roseville, Citizens, and the smaller incumbent local exchange carriers (ILEC)) were net of service representative times spent discussing ULTS service.  The cost recovery is also granted despite the fact that in this proceeding Pacific failed to demonstrate that the costs it presented as ULTS discussion time costs in this proceeding and in its previous claims were extrapolated in the IRD proceeding and not included in costs submitted there.  Prior to the issuance of D.94-09-065 and to the rate orders in Citizens and Roseville’s NRF proceedings in 1995 and 1996 and in the small ILEC general rate cases, these carriers provided information about ULTS service during service ordering.

Only Pacific has sought to recover costs of providing this information above and beyond what is already recovered in rates.  In fact, both the California Cable Television Association and Cox, representing competitive local exchange carriers (CLEC), opposed recovery of such costs from the ULTS Fund.  Such opposition, also taken up by ORA and The Utility Reform Network, is prudent.  The ULTS Fund should not be raided for costs which are a normal cost of doing business, and more importantly, which are already embedded in rates.  Excluding these costs from recovery from the ULTS Fund now does not represent any taking from these carriers.  Instead, it represents a commitment to the financial integrity of the ULTS Fund and to minimizing the amount of surcharge paid by virtually all telecommunications customers in California.  

The grant of additional cost recovery from the ULTS Fund for service representative time spent discussing ULTS constitutes legal error, because those costs already are embedded in rates.  Such grant is counter to the intent of the Moore Universal Telephone Service Act, which states that:

.  .  .  the commission should implement the [ULTS] program in a way that is equitable, nondiscriminatory, and without competitive consequences for the telecommunications industry in California.  (Public Utilities Code section 871.5.)

Granting carriers double recovery of costs incurred is neither equitable nor nondiscriminatory.  In addition, the resulting subsidy will not promote a full range of competitive choices.  The DD’s decision to permit a carrier to recover more than the benchmark level of its costs ordered to be recovered for service ordering in D.94-09-065 and in subsequent rate orders of specific NRF and cost of service ILECs is a collateral attack on those decisions.  By allowing further cost recovery now, for costs already embedded in the start-up revenue requirement and recovered through rates set in IRD and subsequently, the DD denies due process to all parties who participated in IRD and other rate proceedings but who may not have participated in this proceeding.

A. The DD Abandons A Pattern of Prudent Cost Recovery in Allowing Recovery of Service Representative Discussion Time Costs

The DD’s rationale on the issue of service representative discussion time diverges notably from the DD’s prudent guiding principles for other areas addressed.  For example, the DD otherwise states that the Commission is cautioned about the possible impact on the Fund of “an unscrupulous utility” with respect to the recovery of connection charges.  (DD p. 20.)  The DD also seeks to prevent a situation by which “an unscrupulous utility” might “game the ULTS program to reap unreasonably high profits” at the expense of the Fund by setting high service connection charges and recovering huge amounts for the difference between a tariff rate and the ULTS charge.  (DD p. 85.)

The proposed revisions to GO 153 discriminate in some detail between those costs that shall be recovered and those that shall not (see §8, Reports and Claims for Reimbursement of ULTS-Related Costs, and §8.4, “Utilities shall neither claim nor recover from the ULTS Fund any of the following...”).  Utilities are reminded “that they will have the burden to support and justify any such costs that they claim.”  (DD p. 32.)  The DD revises GO 153 “to state that the ULTS Fund shall not reimburse utilities for any claims associated with the sale of non-ULTS services.”  The DD disallows reimbursement for “any late-payment fees that ULTS customers fail to pay.”  (DD p. 67.)  As the DD explains, “Failure by customers to pay late-payment fees is a normal cost of doing business and, therefore, is not incremental to the ULTS program”  (Id.)  The DD also carefully adopts a revision to GO 153, which disallows the recovery of ULTS marketing costs by carriers.  (DD p. 27.)  The marketing of the ULTS program is instead to be managed by the ULTS Marketing Board, to prevent any over-recovery of marketing costs or recovery of costs of marketing other than ULTS service, which is expressly prohibited. 

The DD adopts what it calls a “Uniform Standard for Reimbursement of Costs” (DD p. 89): “... utilities may recover from the ULTS Fund those costs that are (1) incremental to the ULTS program, and (2) not recovered elsewhere by the utility”  (Id. at 91.)  Thus, the DD sets forth useful criteria for securing the financial integrity of the ULTS program and Fund:

1. Protect against unscrupulous utilities;

2. Avoid compensating utilities for marketing costs;

3. Consistently and explicitly itemize what costs are to be recovered and which are not to be recovered;

4. Make clear that the burden of proof rests with the utilities making ULTS claims;

5. The normal costs of doing business shall not be recovered from the ULTS Fund;

6. Only costs incremental to the ULTS program are recoverable;

7. Only costs not recovered elsewhere are to be reimbursed;

8. Avoid even the appearance of a conflict of interest in administering the ULTS program;

9. Audit to protect against waste, fraud and abuse.

The DD is consistent in applying these cautionary principles, with one significant exception—service representative time.  Throughout, in the many guidelines given on issues of reimbursement, procedures set forth, and discussion of the rationale supporting the DD’s proposals, the DD adheres to the goal of financial integrity of the ULTS program and to the overall universal service goals of the Commission.  Nowhere does the DD allow revenue recovery requests of carriers so compelling as to over-ride the need of low-income Californians to obtain affordable basic telephone service, inclusive of affordable service connection.  Nowhere, that is, except in regard to the issue of recovery of costs for times service representatives spend discussing the ULTS program.  The Commission should decline to adopt the DD’s allowance for recovery of service representative time.

Periodic audits are insufficient to guard against the harm that double recovery of service costs would cause.  The DD intends to protect the ULTS program from waste, fraud, and abuse by requiring periodic audits of carriers’ remittance of ULTS surcharge revenues and utilities’ claims of ULTS costs.  (DD, 120.)  However, the Commission only has conducted one audit of Pacific’s and of GTE California Incorporated’s ULTS cost claims and is unlikely to audit all carriers frequently enough to ensure no double recovery of service representative costs.

B. The DD’s Proposal Is Contrary to the Commission’s Prior Finding that Costs Embedded in Rates Cannot Be Recovered As Additional Revenue

The DD’s proposed recovery of service representative time spent discussing ULTS, involving costs already embedded in rates, is contrary to the Commission’s position disallowing double recovery of costs.  The Commission previously has found, and upheld on appeal, that costs already embedded in rates in IRD (or other rate designs) cannot be recovered again as lost revenue.  In   D.98-12-023, which dealt with Pacific Bell having to move its Minimum Point of Entry (MPOE) and thus revert what had formerly been utility owned outside plant to the customer, the Commission determined that Pacific’s costs of outside plant were already embedded in its start-up revenue requirement in IRD and could not be recovered now, despite the fact that the ownership of outside plant had transferred to the apartment owner.  (D.98-12-023, mimeo p. 22.)

Nowhere in the record in the instant proceeding has it been demonstrated that any ILEC, including Pacific, specifically excluded from time and motion studies or other cost studies underlying service connection costs submitted in IRD or other rate proceedings, the times spent discussing ULTS service.  The DD is at odds with the above-referenced Commission policy on ratemaking, if it allows Pacific or any other ILEC to seek additional recovery from the ULTS Fund for costs already embedded in the start-up revenue requirement for NRF rate designs or in small ILEC revenue requirements.  In this case, the DD accords the benefit of the doubt to one carrier, to the detriment of all of California telecommunications ratepayers who contribute to the ULTS Fund through a surcharge, and in conflict with prohibitions against additional recovery beyond the start-up revenue requirement set forth in D.98-12-023.

C. The Commission Should Decline to Adopt the DD’s Proposal to Hold Workshops on Quantifying ULTS Service Representative Costs

ORA recommends that the DD’s proposal for the Telecommunications Division (TD) to promulgate standards for identifying, measuring and reporting ULTS service representative costs as part of a workshop on ULTS costs should be abandoned.  This cost recovery is out of touch with the needs of the ULTS program and the tight cap on financial integrity of the Fund the DD has set forth elsewhere.  It also is contrary to the principles embodied in the Moore Universal Service Telephone Act and conflicts with Commission policy of one time recovery of costs through the start-up revenue requirement of NRF ILECs and through revenue requirements set for the small ILECs.  A review of the full record in this case and applicable Commission policy in proceedings with parallel impact and ratemaking implications clearly establishes that the DD errs in granting additional cost recovery above that already embedded in rates for ULTS service order time costs.  Therefore, it is unnecessary for TD to collect “workpapers and other information” to support any claims from utilities for ULTS service representative costs.  (DD p.97.)

ORA notes the discomfort the DD expresses in ordering the cost recovery at all, and the strict provisions for a workshop under the auspices of the TD, even outlining stiff penalties for any inaccurate or false reporting of costs.  However, all of this discomfort, and the cost of holding workshops and of reviewing and auditing claims for such costs, would be eliminated by consistency in policy for prudent financial oversight of the ULTS program, and with adherence to legal precedent set in D.98-12-023, disallowing any cost recovery for areas such as this which were embedded in start-up revenue requirement.  This is also the only competitively neutral policy, as it encourages CLECs to similarly recover normal costs of doing business through service rates, and not through undue burden on the ULTS Fund.  The Commission should adopt what was originally proposed in the Order Instituting Rulemaking (OIR), that recovery of ULTS service representative costs not be allowed for the same reason that other marketing costs are not allowed, because of the risks of fraud and abuse and for the obvious conflict of interest invited.

The Commission Should Adopt the Rule Prohibiting Cost Recovery for Service Representative Time Contained in the Order Instituting Rulemaking

The OIR draft rule was consistent with the goal of prudent cost recovery.  That rule provided:

In no case shall a utility claim reimbursement from the ULTS Fund for costs incurred to notify customers of the availability and terms of ULTS at the time of service order (OIR, Appendix, §4.6.2, quoted in the DD at pp. 93-94).

The rule the DD would establish for assessing claimed costs is that the costs to be recovered must in fact be incremental to the ULTS program and that they not be recovered elsewhere.  The DD concludes that service representative costs are incremental to the ULTS program and that they are not recovered in rates (DD p. 95).  For the reasons discussed above, this finding constitutes factual and legal error.

The DD misstates the issue, both as a matter of fact and law.  It is not a matter of whether “utilities should recover their ULTS service representative costs in their rates” (DD p. 95), as the DD would have it; it is a question of fact as to whether ULTS utilities do recover those costs in their rates just as they recover other service representative costs.  As discussed above, no utility has demonstrated that those costs are not recovered in rates.  Just as Ordering Paragraph 40 declares that “Carriers shall not recover from the ULTS Fund their costs to bill, collect, and remit the ULTS surcharge,” ULTS utilities should not be allowed to recover alleged ULTS service representative costs.

III. CONCLUSION

The Commission should adopt the DD’s proposals to secure the financial integrity of the ULTS fund.  The Commission should decline to adopt the DD’s proposal to permit recovery of service representative time spent discussing ULTS, because carriers already recover those costs in start-up revenue requirements and rates.
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PROPOSED FINDINGS OF FACT AND DRAFT TEXT

Findings of Fact 133 and 134: Delete

Revisions to Draft Text of GO 153, Appendix B: §8.3.10 should be moved to §8.4 (Utilities shall neither claim nor recover from the ULTS Fund any of the following costs and lost revenues)
� DD, Appendix B, Draft GO 153, 1.1.
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