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REPLY COMMENTS 


Of The Office Of Ratepayer Advocates





	Pursuant to the Order Instituting Rulemaking (OIR) of the California Public Utilities Commission (the Commission) and the assigned Administrative Law Judge’s Ruling of October 19, 1998, the Office of Ratepayer Advocates (ORA) hereby files its Reply to the opening comments submitted by the parties to this OIR.


INTRODUCTION


	The Commission received a wealth of opening comments in this OIR from incumbent local exchange carriers, competitive local exchange carriers, cellular interests, consumer groups and special interest organizations.  Approximately forty parties filed opening comments on how to revise General Order 153. The Commission is fortunate to have obtained a wide variety of viewpoints in this OIR.  ORA replies only to selected matters raised by the parties; however, the Commission should consider all of the viewpoints in this proceeding in adopting modifications to General Order 153 and to the Universal Lifeline Telephone Service (ULTS) program.


THE COMMISSION SHOULD ADOPT COST EFFICIENT PROPOSALS SUBMITTED BY THE PARTIES IN OPENING COMMENTS 


ORA recommends that the Commission adopt proposals which will use resources efficiently in the provisioning of ULTS without jeopardizing the availability of ULTS to eligible subscribers.  Several parties have made excellent recommendations concerning program costs and program service improvements, extending the Commission’s intention regarding the proposed modifications to General Order 153.  ORA recommends that the Commission adopt the following proposals:


	


Deadline for establishing income eligibility level. ORA agrees with California Cable Television Association (and others) who argue that “Carriers require certainty regarding the annual date for adjusting the ULTS income levels so that customer notice and tariff changes can be planned and scheduled in advance.” (comments of the California Cable Television Association, p. 3.) The Commission should establish a deadline certain for establishing eligible ULTS income levels. 


Notification of changes in ULTS administrative procedures and rules. ORA agrees with parties who suggest that notice of administrative changes to the ULTS program be made available on the Commission website in a special Universal Service area, with accompanying notice via postcard to affected carriers so that carriers can visit the website to review the changes.


Appendix to GO 153 containing current forms and requirements. ORA agrees with AT&T that “the Commission adopt an Appendix to GO 153 that would include the current ULTS program requirements and forms.” (comments of AT&T, p. 5.)  The Commission could maintain this appendix on its website in the aforementioned Universal Service area. 


Effective date of new procedures and subsequent changes to ULTS program. ORA also agrees with another suggestion made by AT&T:  Changes in the administration of the program which are not substantive should require due notice to carriers and the public, with a sufficient interval for response, and adequate time for carriers to implement changes to operational systems required by the administrative modifications.


5.  Interest payments on delayed ULTS reimbursement from the ULTS Fund.  ORA agrees with the carriers who argue that they should receive interest on payment of ULTS claims delayed through no fault of their own.  For instance, MCI writes, “interest should be paid if claims are delayed more than 30 days.” (comments of MCI p. 3)  MCI continues, “ULTS providers should not be penalized for administrative delays that are beyond their control.” Just as the Fund should not be penalized for delays by carriers -- and interest therefore collected from them when payments to the Fund are delayed -- so carriers should be protected from delays by the Fund itself in reimbursing claims in a timely manner. The Commission should establish a discrete interval long enough to allow administrative verification of claims and reimbursements but not so long as to prejudice carriers financially. Whether it is the 30 days suggested by MCI or some longer period of time, administrative scrutiny and the integrity of the Fund must be preserved while also making the carriers whole. Respecting the interest rates themselves, ORA agrees with Pacific Bell that “it would be arbitrary and capricious to set different interest rates for late payment of carriers ULTS claims and late payment of surcharge remittances.” (comments of Pacific Bell, p. 5).  These rates should be the same.


6.  Reimbursement of claims after late surcharge remittances.  The proposal to deny reimbursement to carriers who have been late in remitting their ULTS surcharge payments to the Fund is draconian if unqualified.  Pacific Bell recommends instead that the Commission modify General Order 153 to disallow reimbursement until the carrier has paid all surcharges owed in full and with interest. That said, the degree of lateness must prejudice a carrier’s position. Late remittances beyond a certain generous interval should not be reimbursed.   Section 4.7 of the proposed General Order 153 reads: “Utilities will not be reimbursed for ULTS claims that are filed more than two years after the claims are due.” ORA agrees with this policy.


7.  Time of initiating ULTS service. Despite the questions raised by commenting carriers regarding the moment at which ULTS customer should qualify for ULTS (See, comments of Sprint Communications, p. 2) – at the moment of the service order or upon return of the signed self-certification form – ORA is still of the view that ULTS eligibility can only be established formally upon receipt of the signed self-certification form. But as Sprint rightly points out, “the practical effect of this proposed modification would be that an applicant would not receive [ULTS] service until a self-certification letter establishes ULTS eligibility.” (Id.)  Sprint states that this is “inconsistent with the policy ... that prohibits carriers from requiring a deposit to initiate phone service if the eligible ULTS customer requests toll blocking.” (Id.)  ORA believes that a variation of a suggestion by the National Council of La Raza et al. may be helpful in disposing of this conflict. (Comments and Recommendations on Behalf of National Council of La Raza, et al., p. 11.)  ORA would recommend that ULTS customers be given a preliminary certification for ULTS service at the time of the service order, followed by the set up of ULTS service. Immediately thereafter, the self-certification forms, as approved by the Telecommunications Division, would be sent out to ULTS subscribers with the initial installation bill. That mailing would make clear that the ULTS rate applies only to those who qualify according to the provisions of the self-certification form, and that the form must be returned within 21 days (not the 45 proposed in the revised General Order 153, OIR, Appendix C, § 3.1).  Only if the customer fails to return the self-certification form within the 21 day interval, duly signed, would the service revert to the regular tariff pricing.   Carriers would of course need to emphasize the need for the prompt return of self-certification forms for subscribers to continue to receive ULTS.  This method of proceeding is consistent with the points made by Roseville in its comments (See, comments of Roseville Telephone Company, p. 4):  “Roseville’s existing process allows it to offer ULTS rates to new subscribers after in initial verbal screening which indicates the new subscriber’s eligibility.... Roseville then sends out a form to the new subscriber to secure a written self-certification. Roseville requires its customer service representatives to track outstanding self-certifications and to take necessary steps in the event the written self-certification is not returned.”)  A potential detriment to ULTS subscription may occur if carriers are not permitted to continue to accept initial self-certifications via telephone.  (See, Section III, infra.)





THE COMMISSION SHOULD NOT PROHIBIT SELF-CERTIFICATION VIA TELEPHONE AS A MECHANISM FOR SUBSCRIBING TO THE ULTS PROGRAM


	Appendix B of the OIR suggests that the Commission adopt a proposal that allows the application of recurring ULTS rates and charges to eligible customers only upon the ULTS carrier’s receipt of self-certification forms.  The Commission’s Telecommunications Division made this recommendation to cure the high bad debt costs associated with customers who do not return self-certification forms and thereafter discontinue service.  (See, OIR Appendix B-20.)  


ULTS providers have stated that this proposal contravenes current practices of provisioning ULTS service upon initial ordering via telephone.  (See e.g. comments of GTE California, Inc. et al. pp. 21-23.)  The recommended self-certification requirement may cause more harm than good because of its impact on the initiation of telephone service for many eligible ULTS customers.  (See, comments of Sprint Communications Company L.P. pp.1-2.)  The requirement to wait until a ULTS customer returns a self-certification form prior to provisioning service may impose additional costs on carriers, for which costs carriers would seek reimbursement from the ULTS Fund.  (See e.g., comments of GTE California, Inc. et al. pp. 22-23.)  


Without further changes to General Order 153, more impetus is placed on carriers to take responsibility for diligent screening of ULTS customers in the ordering process.  Moreover, delays in billing at ULTS levels further imperil access to basic phone service for low income households.  ORAs’ proposal outlined in Section II (7), supra, should not create a great deal of additional costs for carriers and will likely reduce the amount of bad debt incurred as a result of initial self-certification via telephone followed by the discontinuance of service.


The Telecommunications Division’s goal to avoid future bad debt costs to the Fund may be outweighed by the increased costs to the Fund of implementing the recommended self-certification process and the financial burden on low income households of having to front installation charges and regular service fees to receive basic telephone service.  Thus, ORA recommends that the General Order not prohibit the provisioning of ULTS service prior to a carrier’s receipt of a self-certification form.


CARRIERS SHOULD RETAIN SELF-CERTIFICATION FORMS, CLAIM FORMS AND REMITTANCE FORMS FOR FIVE YEARS TO COMPLY WITH AUDITS


	Section 6.5 of the proposed revisions to General Order 153 states:


	Telecommunications carriers shall retain all records related to ULTS surcharge collection and remittances for a period of five years following the remittances of the ULTS surcharge unless all or part of such records must be kept for a longer period of time pursuant to requirements promulgated elsewhere (e.g., USOA.)





ORA strongly supports this record retention period and encourages audits of ULTS providers every five years. 


In their opening comments, parties sought a “statute of limitations” for potential audits.  (See e.g., Comments of Calaveras Telephone Company et al. p. 8; Comments of MCI Telecommunications Corporation p. 7; Comments of Pacific Bell p. 32-34.)  Parties expressed concern that Section 6.5 might require carriers to retain records indefinitely unless the Commission placed a time limitation on ULTS audits.  MCI and Pacific recommended a two year time limit on audits of carriers’ ULTS remittances and surcharges.  ORA agrees that the Commission should provide carriers with guidance concerning their exposure to potential audits of ULTS remittances and surcharges.   The recommendation of MCI and Pacific, however, cannot serve to protect adequately the ULTS Fund from carriers who do not pay sufficient surcharges and who make excessive claims on the Fund.  Such practices would at a minimum constitute a breach of a written agreement, for which California law provides a four year statute of limitations. (See, California Code of Civil Procedure § 337.)   Discovering any lack of payments or excessive claims may well take more time than two years.  Carriers should not receive carte blanche to destroy records of improper acts or omissions simply because they were not audited within two years.


Instead, ORA recommends that the Commission adopt a policy of a five year time limit to conduct ULTS audits.  Five years should provide a sufficient amount of time to track any improper actions with respect to the ULTS Fund.  The Commission can set forth this time limitation policy in General Order 153 without abrogating its duty to audit regulated utilities.  The Commission should weigh any argument made by carriers that a five year record retention period is unduly burdensome against the fact that the ULTS fund is a public trust which deserves protection. 


It is not necessary to include a specific time limitation for conducting audits within General Order 153 itself.  As the Commission’s Telecommunications Division correctly identified, General Order 153 should not specify a time limit for the Commission to conduct audits because the Commission’s ability to conduct an audit would depend on the law and circumstances at the time the Commission discovered a discrepancy in the amount of ULTS claims paid to a utility or the ULTS surcharge remitted by a carrier.  (See, OIR, Appendix B-21.)  The Commission should avoid specifying a time limitation for audits in General Order 153 that it will subsequently have to change given applicable law and external circumstances.  However, a definite policy statement with regard to the time limit for conducting audits will provide carriers with guidance on how long they are reasonably expected to retain ULTS records. 


CARRIERS SHOULD NOT MARKET ULTS


	ORA is not convinced by Pacific Bell’s claim that it should recover service representative costs.  The proposed revisions to General Order 153 are clear in light of the Commission’s Universal Service Decision:  Carriers should not market ULTS.  


Pacific Bell complains in this case that the Commission is applying decisions “that are nine-years old and four-years old” when of course it is content to rely on decisions and cost studies that old in other cases.  (See e.g., Pacific Bell’s Operator Services Application (A.98-05-038)). Pacific Bell picks and chooses at its own discretion what it considers timely and what it considers outdated. 


The Commission should recall that nowhere in its cost studies submitted in the Implementation Rate Design proceeding (IRD) did Pacific Bell indicate that its service ordering costs were exclusive of ULTS ordering components. Pacific Bell is now conveniently asserting that the rates set in D.94-09-065 are based on incomplete costs. Furthermore, Pacific Bell claims that “the plain language in D.94-09-065 clearly establishes that service representative costs associated with ULTS were not recovered in the IRD decision.”  Pacific Bell conveniently fails to cite to this language or to quote it.  Pacific Bell does not explain how it isolated and removed ULTS service representative times from its time and motion study in IRD.  Pacific Bell may have isolated “expenses” for explicit recovery in 1989, but Pacific Bell did not alter its time and motion study to delete the portion of service ordering relating to ULTS activities. 


Pacific Bell’s asserted costs of providing service, including the portion for ordering, are recovered in non recurring charges at $34.75 (the non-recurring charges for service initiation). Pacific submitted to the Commission in IRD its direct embedded costs for the service order portion of its non-recurring charges.  Pacific did not say then that any portion of service ordering costs had been removed.  Pacific cannot now claim that a separate record of expenses maintained to claim specific compensation from the Fund means that Pacific deleted any cost elements from its direct embedded costs estimates.  Pacific’s direct embedded costs for service ordering included estimates of average order times for all types of residential service orders.  These service orders include time associated with information provided about ULTS.  The Commission should not tolerate Pacific’s self-serving revisions on this issue or on other issues.  Not surprisingly, MCI’s idea that “maintaining service representatives falls within the ordinary cost of doing business.” (MCI Opening Comments, p. 6) goes beyond the reach of Pacific Bell’s monopoly dogma.  Pacific Bell should not recover its service representative costs from the ULTS fund and the Commission should not permit other carriers to start recovering service representative costs from the ULTS fund.


THE ULTS ADMINISTRATIVE COMMITTEE SHOULD OBTAIN CARRIER INPUT


	In Appendix B of the OIR, the Telecommunications Division proposes to exclude from the ULTS Administrative Committee members who represent utilities receiving monies from the ULTS fund.  (See, Appendix B-22.)   The Telecommunications Division encourages utilities to provide input through public meetings.  Id.  These recommendations are consistent with the nature of the public trust held by the ULTS Administrative Committee.


	Parties, however, raised the issue that carrier input is necessary for the ULTS program to function properly and to realize technical and administrative efficiencies.  (See, comments of AT&T Communications of California, Inc. pp.6-8; comments of Roseville p. 11; comments of Evans Telephone Company et al. p. 6.)  ORA agrees that the ULTS Administrative Committee or the Commission should not operate without carrier input.  Carriers should not be left out of the process of improving the ULTS program.    


For this reason, the Commission should consider including ULTS carriers or potential ULTS carriers as members of the ULTS Administrative Committee.  If the Commission considers the conflicts of interest too great for carriers to be members of the ULTS Administrative Committee,�  then the Commission can make these industry participants non-voting members.  ORA recommends that the ULTS Administrative Committee include an incumbent local exchange provider representative, a competitive local exchange representative and a commercial mobile radio services representative along with the members proposed by the revisions to the ULTS charter in the OIR.  (See, OIR Appendix F-2.)  Additionally, the Commission should include a third member from a consumer organization and/or another state agency.  ORAs’ proposed membership would thus include nine members on the ULTS Administrative Committee.  Although seemingly large, an array of perspectives on the ULTS Administrative Committee will serve to develop comprehensive policy and to avoid litigation regarding policy decisions.


THE COMMISSION SHOULD NOT CONSIDER THE REQUEST OF THE CELLULAR CARRIERS ASSOCIATION OF CALIFORNIA (CCAC) TO LIMIT THE ULTS SURCHARGE IMPOSED ON CMRS CUSTOMERS TO OUTGOING CALLS


CCAC's request to eliminate the surcharge on incoming wireless calls cannot be resolved in this proceeding.  The Commission has a longstanding practice of requiring that the called party pays for such calls.  The Commission authorized a trial of calling party pays in D.97-06-109, 1997 Cal. PUC LEXIS 536*4, and required that implementation of calling party pays be handled through the application process.  The Federal Communications Commission currently is considering the issue of calling party pays.  (Notice of Inquiry, In the Matter of Calling Party Pays Service Option in the Commercial Radio Services, WT Docket No. 97-207, 12 FCC Rcd 17693 (released October 23, 1997); see also Public Notice following Petition for Expedited Consideration of the Cellular Telecommunications Industry Association, 13 FCC Rcd 4969 (released March 9, 1998.))  For this reason, the Commission should abstain from considering this issue in the OIR.


ORA OPPOSES THE INCLUSION OF THE ADDITIONAL ISSUES RAISED BY GTEC IN THIS PROCEEDING


	On October 15, 1998, GTEC filed a motion seeking to expand the scope of this proceeding to include several issues.  The assigned Administrative Law Judge instructed the parties to fully address whether the issues raised by GTEC should be included in this proceeding and the merits of GTEC’s proposed modifications.


	GTEC has provided the Commission with no evidence regarding why it should expand the scope of this OIR.  While the issues raised by GTEC are relevant to the ULTS program, no evidence in the record permits ORA to determine the merits of GTEC’s proposals.  Instead, these issues should be considered in depth by the ULTS Administrative Committee.


All of GTEC’s issues request consideration of whether carriers may claim greater sums from the ULTS fund.  Given GTEC’s history of exuberance in the recovery of charges from the ULTS fund associated with any premises visit, including inside wire work, careful scrutiny should be placed on any request for further recovery.  The Commission must focus on the proposed revisions in the OIR to obtain maximum benefits for California’s low income telephone users and not new revenue opportunities for carriers.  To this end, the Commission should not open up a run on the ULTS Fund at the expense of sacrificing California’s goal of universal service. 


CONCLUSION


For the foregoing reasons, ORA urges the Commission to issue a decision modifying General Order 153 consistent with Appendix B of the OIR and the revisions suggested herein.  ORA recommends that the Commission defer any issues raised by GTEC to the ULTS Administrative Committee.





Respectfully submitted,





/s/      ANDREW ULMER


				


	Andrew Ulmer


Staff Counsel





Attorney for the Office of Ratepayer Advocates





California Public Utilities Commission


505 Van Ness Ave.


San Francisco, CA 94102


Phone: (415) 703-1998


October 28, 1998				Fax: (415) 703-2262





� To avoid potential conflicts of interest, Pacific Bell recommends that the ULTS Administrative Committee members should have financial expertise and represent no particular interest at all.  ORA discourages the Commission from following a recommendation which would create a policy body that operates as a band of disinterested accountants.





�


(continued from previous page)





(continued on next page)





�PAGE  �13�








�PAGE  �11�








