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Pursuant to Administrative Law Judge DeUlloa’s September 11, 1998 Ruling (ALJ Ruling), the Office of Ratepayer Advocates (ORA) submits its Response to AT&T Communications of California, Inc., CALTEL, MCI Telecommunications Corporation and Sprint Communications Company L.P.’s (Petitioners) Petition for Modification of D.97-04-083.  ORA supports the Petitioners’ request that the Commission order Pacific Bell (Pacific) to implement intraLATA presubscription (presubscription or equal access) on February 8, 1999, regardless of the status of Pacific’s application to enter the long distance market.  Granting the Petition would bring the benefits of true intraLATA toll competition, rather than the inferior 10-1X-XXX (dial around) competition, to Pacific’s ratepayers, particularly residential and small business customers.


BACKGROUND


This Commission examined equal access issues in 1996.  ORA and other parties reached a settlement with the GTE Companies on most equal access implementation issues, which was approved in D.96-12-078.  ORA and other parties also entered into a settlement with Pacific on liquidated performance remedies, which was approved by the Commission in D.97-04-083.  The remaining issues were the subject of evidentiary hearings in September and October 1996.  The parties agreed that some issues which were originally in dispute had been rendered moot by the passage of the Telecommunications Act of 1996 (Act).  One of these issues was the timing of implementation of presubsciption by Pacific, since implementation timing for Bell Operating Companies (RBOCs) is governed by Section 271(e)(2)(B) of the Act, rather than by the dates established in the Federal Communications Commission’s (FCC) Second Report And Order. � 


In D.97-04-083, the Commission ordered Pacific Bell (Pacific) to implement intraLATA presubscription “coincident with authorization of long distance service by its affiliate, Pacific Bell Communications.”  (D.97-04-083, p.9)   That authorization would be granted by the FCC pursuant to the requirements of Section 271 of the Act.  Section 271(e)(2)(B) states that:


. . . a State may not require a Bell operating company to implement intraLATA toll dialing parity in that State before a Bell operating company has been granted authority under this section to provide interLATA services originating in that State or before 3 years after the date of enactment of the Telecommunications Act of 1996, whichever is earlier.  (emphasis added)


Petitioners filed a Motion in the Local Exchange Competition docket (R.95-04-043/I.95-04-044) requesting an order requiring Pacific to implement intraLATA presubscription by February 8, 1999.  The ALJ Ruling determined that the pleading should have been captioned a Petition for Modification of 


D.97-04-083 and required responses within 30 days after service of the petition to modify.  ORA received the motion but not the petition for modification.  Therefore, ORA is serving this Response 30 days after notice appeared in the Commission’s Daily Calendar, which occurred on September 16, 1998.


AT THE TIME D.97-04-083 WAS ISSUED, THE COMMISSION ASSUMED THAT PACIFIC WOULD SOON ENTER THE INTERLATA MARKET


The Petition accurately describes the context within which D.97-04-083 was issued.  The Commission was then considering Pacific’s application for authorization of its subsidiary, Pacific Bell Communications (PBCom), to enter the long distance market (A.96-03-007).  Final briefs were submitted a mere two months before D.97-04-083 was adopted.  Indeed, the decision itself refers to the PBCom application and states that Pacific is expected to enter the interLATA market in 1997:


The date of implementation will be the date that a Pacific Bell affiliate begins competition in the long distance market, which is expected to occur this year. (p.2, emphasis added)


However, Section 271(e)(2) of the Telecommunications Act requires that Pacific Bell provide intraLATA dialing parity coincident with its entry into the interLATA market.  Pacific Telesis intends to enter the interLATA market through a subsidiary, Pacific Bell Communications, during 1997.


(p.6, emphasis added)


The Commission clearly expected Pacific’s customers would be able to enjoy the benefits of true intraLATA competition by the end of last year.  Unfortunately, that expectation proved to be overly optimistic.  The Commission should act now to bring the competitive benefits to Pacific’s ratepayers and to competitors by exercising its authority under the Act to order Pacific to implement intraLATA equal access.  Pacific’s customers should not continue to be denied the benefits of intraLATA toll competition merely because Pacific has not yet satisfied the requirements of Section 271.       


RATEPAYERS SHOULD RECEIVE THE BENEFITS OF FULL INTRALATA COMPETITION AT THE EARLIEST POSSIBLE DATE


The Commission should exercise its authority to order Pacific to implement intraLATA presubscription as soon as possible after February 8, 1999, in order to bring the benefits of true intraLATA toll competition to residential and small business ratepayers.  Section 271(e)(2)(B) clearly permits State authorization of intraLATA presubscription, either timed to coincide with interLATA entry or effective no earlier than February 8, 1999.�  Residential and small business ratepayers have seen few, if any, benefits from the authorization of local exchange competition.  Expeditious implementation of intraLATA toll competition would provide an immediate tangible benefit.  The lack of competitive benefits for residential ratepayers is a compelling reason for the Commission to order implementation of intraLATA presubscription on or shortly after February 8, 1999, rather than waiting for the authorization of Pacific’s interLATA entry.


The Commission has altered the New Regulatory Framework (NRF) for Pacific, both in 1995 and this month, to position Pacific for an increase in competition.  (See D.95-12-052, D.98-10-026)  The Commission suspended operation of the price cap formula in D.95-12-052 and suspended sharing in 


D.98-10-026.  Those NRF modifications effectively prevent ratepayers from receiving the benefits of Pacific’s productivity gains and increased revenues in the absence of competition.  The Commission altered the NRF framework for Pacific in order to permit Pacific to compete effectively; the Commission should now move to create that competition and ensure that ratepayers receive the benefits of true intraLATA toll competition.


The Commission also recently authorized permanent rate reductions for Pacific to offset the California High Cost Fund B (CHCF-B) surcharge monies, collected from ratepayers to support basic services in a more competitive market.  (D.98-07-033, 1998 Cal. PUC LEXIS 352)  In that decision, the Commission ordered permanent toll rate reductions for Pacific and reduced toll prices containing the highest subsidy.  (Id. at *45)  As a result, Pacific’s toll prices are very competitive.


Finally, until equal access is implemented, Pacific continues to reap the advantages of the existing dialing pattern, to the detriment of competition.  Customers who wish to use a company other than Pacific for their intraLATA toll calls must dial seven extra digits to route that call  (10-1X-XXX).  Customers who chose to have Pacific carry their calls (or make no choice, since Pacific is the default carrier) simply dial 1+.  The inconvenience of using a non-presubscribed dialing pattern versus simple 1+ leads the vast majority of customers to use Pacific for their intraLATA toll calls.  This substantial competitive inequity caused by the difference in dialing patterns makes successful competitive entry into the intraLATA market by competitive carriers very difficult.  Until equal access is implemented, Pacific will continue to reap the benefits of this grossly unequal situation.  The Commission has been constrained by the Act from leveling this playing field prior to February 8, 1999.  The Commission should not perpetuate this competitive inequity.  Rather, it should act expeditiously to remedy the situation by requiring Pacific to implement intraLATA equal access on or shortly after February 8, 1999.         


CONCLUSION


The Commission should grant Petitioners’ request to modify D.97-04-083 and should order Pacific to implement intraLATA presubscription in accordance with the requirements of D.97-04-083, on or shortly after February 8, 1999.  Pacific’s ratepayers should not be held hostage to the progress of Pacific’s 271 application. 


Respectfully submitted,





/s/  JANICE GRAU


				


     Janice Grau


     Staff Counsel





Attorney for the Office of Ratepayer Advocates





California Public Utilities Commission


505 Van Ness Ave.


San Francisco, CA 94102


Phone: (415) 703-� ASK PhoneNo "Enter the last four digits of the phone number of the staff counsel signing this brief." \* MERGEFORMAT �1960�� REF PhoneNo  \* MERGEFORMAT �1960�       


Date:  � DATE \@ "MMMM d, yyyy" \* MERGEFORMAT �November 30, 1998�			Fax:  (415) 703-2262� REF FaxNo  \* MERGEFORMAT �








� Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Second Report and Order and Memorandum and Order, CC Docket No. 96-98 (August 8, 1996).


� States, not the Federal Communications Commission, have jurisdiction over intrastate intraLATA dialing parity.  (California v. FCC, (8th Cir. 1997) 124 F.3d 934, 943 (cert. pending))
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