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Pursuant to the July 23, 1999 Assigned Commissioner Ruling, the Office of Ratepayer Advocates (ORA) submits this Response to Pacific Bell’s (Pacific) July 15, 1999 Motion for An Order that it is in Compliance with the §271 Requirements of D.98-12-069 (compliance filing or filing).

I. INTRODUCTION 

The California Public Utilities Commission (CPUC or Commission) has been attempting to open up the local exchange market in California since it instituted R.93-04-003/I.93-04-002 (OANAD) in 1994, followed by R.95-04-043/I.95-04-004 (Local Competition) in 1995.  The passage of the federal Telecommunications Act of 1996 (TA96 or Act) and the subsequent implementation orders from the Federal Communications Commission (FCC) provided additional guidance and standards for how the states should pursue the elusive goal of creating a viably competitive market for local exchange services. 

Section 271 of the Act contains a set of checklist items which a Regional Bell Operating Company (RBOC) must satisfy in order to demonstrate that the local exchange market in its service area has been irreversibly opened to competition and it therefore should be granted in-region interLATA operating authority. The FCC is responsible for evaluating and deciding RBOC § 271 applications, in consultation with the states and the United States Department of Justice (DOJ). 

Pacific filed its initial §271 application with this Commission on March 31, 1998. Parties were afforded several opportunities to comment. Telecommunications Division (TD) conducted weekly meetings among the parties in April and May of 1998, which resulted in the issuance of an Interim Staff Report (ISR).  The ISR was followed by five weeks of collaborative workshops and issuance of TD’s Final Staff Report (FSR) in October, 1998. The Commission subsequently issued D.98-12-069.

D.98-12-069 concluded that Pacific had satisfied four of the fourteen §271 checklist items: 

· Non-discriminatory access to telephone numbers,

· Dialing parity,

· Access to rights-of-way,

· Presence of a facilities-based competitor (Track A).

The decision also contained a detailed list of actions Pacific needed to perform in order to demonstrate compliance with the remaining checklist items (Appendix B) and established a procedural schedule for Pacific to follow in submitting its compliance filing. Pacific’s July 15, 1999 filing is intended to be responsive to the Appendix B requirements.

II. SUMMARY OF RECOMMENDATIONS

ORA here only addresses those checklist items which D.98-12-069 concluded have not yet been satisfied. ORA will not relitigate those items which the Commission has already determined Pacific has cleared. ORA also addresses additional items relevant to the CPUC’s analysis: the public interest and the requirements of Public Utilities Code (PU Code) §709.2.
  Silence on a particular issue does not mean ORA concurs with Pacific’s assertions. 

ORA’s analysis of Pacific’s compliance filing leads it to conclude, regrettably, that Pacific has still not fully satisfied the requirements of Appendix B of D.98-12-069 or of §271 itself. Pacific has clearly continued to make significant progress in opening up its network to competitive access.  Indeed, ORA tentatively concludes that Pacific has now satisfied additional §271 checklist requirements;  however, compliance with others has not been achieved.  ORA is compelled to characterize its conclusions as “tentative” because it is difficult, if not impossible, to verify compliance in the absence of quantifiable, verifiable data demonstrating that critical Operations Support Systems (OSS) are functioning properly, have appropriate capacity available, and are providing competitors with services at parity with that Pacific provides itself.  Until the OSS Master Test is completed and the data properly evaluated, it is virtually impossible for the Commission and the parties to conclude, in good conscience, that Pacific has satisfied all of the requirements of §271 and the local exchange market is irreversibly competitive. ORA’s discussion focuses upon issues which provide sufficient evidence to draw a tentative conclusion one way or another. ORA generally will not substantively address those issues for which Pacific’s application does not contain sufficient evidence to prove or disprove compliance.   

Pacific appears to have satisfied the following Appendix B requirements:

· Expedited Dispute Resolution,

· Frame Relay Network-to-Network Interconnection, and

· Resale

Pacific may have satisfied the following Appendix B requirements, but has not submitted sufficient evidence for the Commission to confirm compliance:

· Collocation,

· Billing,

· Change Management Process,

· Interconnection Trunk Provisioning,

· Business Practices,

· Number Portability, and

· Reciprocal Compensation

Pacific has not yet fully complied with the following Appendix B requirements:

· Service Address Validation,

· E911 Interface Issues,

· Directory Listing/White Pages

· Mechanized Rejects and Jeopardy Notices,

· Flow Through,

· Performance Measures and Incentives,

· NXX Code Openings,

· Local Transport,

· UNEs, and

· Ordering Paragraph 23

Pacific also has not yet satisfied the “public interest” and §709.2 requirements.  ORA has attached as an Appendix some general observations about pricing, which are relevant to the Commission’s overall review of Pacific’s obligation to meet § 271 requirements.

III. THE APPLICATION DOES NOT CONTAIN SUFFICIENT ACTUAL DATA TO PROPERLY EVALUATE COMPLIANCE

The record in this proceeding runs to tens of thousands of pages. The current filing alone comprises almost 24 linear inches of documents sponsored by seven witnesses plus a Motion and a Brief. Notwithstanding the size or number of pages of the application and appendices, the bulk of the “evidence” offered in support of this “compliance” filing consists of unsupported or unverifiable assertions or copies of manuals of doubtful relevance. Including a stack of handbooks, manuals, and advice letters/accessible letters does not equal providing actual auditable data to substantiate Pacific’s claims of compliance. Much like Pacific’s original application in 1998, this filing is premature. 

The burden imposed upon the parties of having to wade through so much paper in an attempt to extract meaningful information is extreme, particularly in view of the relatively short time frame granted for review. The FCC has expressed its concerns about this exact problem and its expectations in the Michigan Order
:

When a BOC presents factual evidence and arguments in support of its application for in-region, interLATA entry, we expect that such evidence will be clearly described and arguments will be clearly stated in its legal brief with appropriate references to supporting affidavits...As the United States Court of Appeals for the District of Columbia Circuit recently found, “[t]he Commission ‘need not sift pleadings and documents to identify’ arguments that are not ‘stated with clarity’ by a petitioner.” The petitioner has “the ‘burden of clarifying its position’ before the agency.” (footnotes omitted) ...The Commission simply has neither the time nor the resources to search through thousands of pages to discern the positions of the parties, particularly that of the applicant.

In addition, we conclude that, when a BOC submits factual evidence in support of its application, it bears the burden of ensuring that the significance of the evidence is readily apparent. During the short 90-day review period, the Commission has no time to review voluminous data whose relevance is not immediately apparent but can only be understood after protracted analysis...As stated above, a BOC has the burden of demonstrating by a preponderance of the evidence that it is in compliance with the requirements of section 271. A BOC cannot meet its burden of proof without clearly establishing the relevance and meaning of the data it submits to rebut arguments made in the record. (Michigan Order, ¶¶60 & 61)

In addition, Ordering Paragraph 23 of D.98-12-069 requires that:

Pacific's filing shall clearly address each of the requirements and orders adopted in this decision.  In addition, the filing shall contain a separate appendix which documents, on a monthly basis, each performance measure Pacific uses in its filing.  (D.98-12-069, p. 216) 

This Ordering Paragraph highlights the Commission's intent that Pacific provide a clear explanation of the arguments relied upon and of the relevance of the supporting documentation.  ORA has not been able to identify any reference in Pacific's Brief to this requirement.  No such appendix is identified and no document ORA has located in the filings provides monthly breakouts of all data on all performance measures upon which Pacific has relied (which includes performance measures that have not been adopted by the Commission).  Pacific's inclusion of three months of certain OSS measurement data in an Attachment to an Affidavit does not fulfill this broader requirement.  This is yet another example of how Pacific has attempted to shift its burden of demonstrating compliance onto the Commission and other parties by requiring them to sift through stacks of documents to locate the most simple and direct information required by the Commission.

Pacific’s current filing purports to demonstrate compliance with the requirements of §271 and Appendix B of D.98-12-069.  Unfortunately, the supporting documentation reveals that it has not succeeded in doing so. The filing is replete with promises of future performance, irrelevant ancillary documents, and a depressing lack of quantifiable data to demonstrate current compliance.  Some of the shortage of data could perhaps be blamed on the lack of data from the OSS Master Test Plan, but the absence of those results and analysis of them merely emphasizes the fact that this “compliance” filing is premature and incomplete.  

Although Pacific appears to have achieved compliance with some additional Appendix B requirements, the fact remains that this filing does not, and cannot, demonstrate complete compliance with all the requirements of §271 and other state and federal requirements. Essentially, this filing is an interesting status report masquerading as a complete application. The FCC has made very clear its requirement that §271 applications made before it are expected to be complete at the time of filing and cannot be supplemented 

In our December 6th Public Notice announcing procedures governing BOC section 271 applications, we unequivocally stated that “[w]e expect that a section 271 application, as originally filed, will include all of the factual evidence on which the applicant would have the Commission rely in making its findings thereon.”   

We stress that an applicant may not, at any time during the pendency of its application, supplement its application by submitting new factual evidence that is not directly responsive to arguments raised by parties commenting on its application.

A BOC may submit new factual evidence if the sole purpose of that evidence is to rebut arguments made, or facts submitted, by commenters, provided the evidence covers only the period placed in dispute by commenters, and in no event post-dates the filing of those comments....[U]nder no circumstance is a BOC permitted to counter any arguments with new factual evidence post-dating the filing of comments. (Michigan Order, ¶¶49, 50 & 51, emphasis in original)

Although this Commission is not explicitly required to follow the FCC’s guidelines regarding supplementing Pacific’s initial filing, ORA is gravely concerned that the very situation the FCC is trying to avoid will occur. Namely, that Pacific will supplement this filing after reviewing parties Comments, and the parties will not have an opportunity to respond to those supplements. This concern arises both with this filing, and with the OSS test plan results, which are expected to be filed later this year. 

It is becoming increasingly clear that this Commission’s review of Pacific’s attempts to gain §271 approval is an iterative process—Pacific files one application, and clears some of the checklist.  It files a subsequent “compliance” filing, and clears a few more of the requirements.  Now yet a third filing is expected later this year.  In each instance, the parties and the staff are compelled to conduct extensive reviews of voluminous documentation in order to determine whatever incremental progress Pacific has made.  This is not an efficient use of scarce resources. 

ORA also notes that it cannot fully address the substance of every issue listed in Appendix B.  This is due to the fact that ORA is not a market participant, and thus has little direct personal experience in using Pacific’s interfaces and working with Pacific’s personnel.  The problem is exacerbated by the dearth of actual evidence of performance contained in this filing. 

Finally, ORA here reminds the Commission of a crucial point raised by many parties in their comments on the FSR: the state of local competition is a critical issue that must be considered in evaluating Pacific’s §271 application. The purpose of §271, indeed, the foundation of the entire Act itself, is to create effective local exchange competition and deliver the benefits of that competition to consumers.  Consumers are bearing the substantial costs of creating the infrastructure needed to support local exchange competition. In the case of residential customers, they have seen few, if any, benefits flowing to them from the increased surcharges and fixed charges appearing on their bills. This Commission, as well as the FCC, must be assured that genuine, commercially viable choices are actually available to consumers, and residential consumers, not just business subscribers, before it can recommend that Pacific be allowed into the interLATA market.

To that end, the Commission should avoid the trap of simply checking items off the Appendix B list in its evaluation of Pacific’s compliance with the requirements of §271. As Sprint noted in its Comments on the FSR, “[T]he ‘Roadmap to Yes’ does not just comprise a list of to-do items, to be checked off upon completion and thus demonstrate compliance with §271.” (Sprint Comments on the FSR, p.38, emphasis in original)  The FCC itself has stated that the ultimate question upon which a §271 decision turns is “Is the market irreversibly opened to competition?” (Michigan Order, ¶18)  ORA urges the Commission to stay focused upon the overarching goal of this entire process: ensuring that consumers can enjoy a vigorous and irreversibly competitive local exchange marketplace.

IV. OSS PRE-ORDERING AND ORDERING ISSUES

A. Pre-Ordering Functions Service Address Validation

D.98-12-069 requires Pacific to demonstrate that its guidelines for address validation address "the discrepancies between addresses that pass SORD, but not E911 validation processes."  (D.98-12-069, Appendix B, p. 2)

Pacific has not demonstrated in its Brief (p. 8-9) or in the supporting affidavits that this requirement has been met.  The Brief merely states that Pacific shared a Job Aid which lists all known address validation discrepancies and issued an Accessible Letter stating guidelines for avoiding these errors (Id.).  The only additional arguments that support compliance with this requirement are presented in Viveros' Affidavit, which states that Pacific argued to the CLECs that many of the problems "are attributed to the difference between true community names and postal community names." (Viveros, ¶ 143).  Viveros does not explain the source of the remaining problems, nor does he describe what measures are being taken to correct them. 

Merely noting in an Affidavit that the problem is due to another source and providing a listing of known discrepancies does not constitute a "demonstration" to the Commission of compliance on an explicitly ordered showing.  As the FCC stated in its Michigan Order,

 "[w]hen a BOC presents factual evidence and arguments in support of its application for in-region-interLATA entry, we expect that such evidence will be clearly described and arguments will be clearly stated in its legal brief with appropriate references to supporting affidavits...and not buried in affidavits and other supporting materials. (Michigan Order, Section 60).

Pacific has failed to meet this standard with respect to service address validation.

B. Enhanced 911 (E911)

D.98-12-069 requires Pacific to "integrate E911 data entry into the order entry process for loop with port UNE combinations and stand alone UNE port orders." (D.98-12-069, Appendix B, p.2)  Pacific claims to demonstrate this functionality by a lengthy discussion of an unreleased order entry process (Brief, pps. 9-11), which Pacific does not identify but which appears to be a release of the proprietary DataGate interface.  

In addition, Pacific must show that it has complied with the requirement in D.98-12-069 to "develop standards for peer-to-peer interface for the entry of E911 data."  (D.98-12-069, Appendix B, p. 2.)  However, while Pacific claims that it has cooperated in development of guidelines, it cannot demonstrate the ability to implement the required peer-to-peer interface for entry of E911 data until the introduction of a new EDI/CORBA interface in 2000 (See Pacific’s Brief, p. 9; Viveros Affidavit ¶ 156).

ORA objects to Pacific's attempt to claim that these requirements have been met through planned future interface releases.  As the FCC stated in the Michigan Order, "[W]e find that a BOC’s promises of future performance to address particular concerns raised by commenters have no probative value in demonstrating its present compliance with the requirements of Section 271." (Michigan Order, ¶ 55) This release has not yet been tested and there is no significant operational experience with the interface on a widespread commercial basis.

In addition, the new release of DataGate that Pacific relies upon to demonstrate integration of E911 into the pre-ordering and ordering processes will have a limited lifespan, as the EDI/CORBA interface (to be released in 2000) will replace DataGate.  AT&T and other CLECs have stated that they intend to use the industry-standard EDI pre-order interface and not Pacific's proprietary DataGate interface (AT&T Comments on Master Test Plan (MTP), p. 4)

This projected major change of pre-order interface has resulted in CLEC objections to testing of DataGate and not EDI in their Comments in the MTP phase of this proceeding (AT&T et al. Comments on MTP, pps. 3-5; MCIW/Sprint Comments on MTP, pps. 4-8).

Pacific objected to the inclusion of testing of the EDI pre-order interface as premature (Pacific Comments on MTP, p. 2).  However, as noted above, this interface is needed to meet the requirement of peer-to-peer interface for entry of E911 data.  If meaningful testing of the new interface is so premature, then the validity and comprehensiveness of Pacific's standards must be brought into question.  If the testing is premature, then this application is similarly premature. It is therefore doubtful that Pacific can meet all of the E911 requirements with the system to be tested in the OSS testing phase of this proceeding.  

If the peer-to-peer standards are sufficient to allow CLECs to develop an interface, then Pacific should be able to implement them in a sufficiently timely manner to allow testing of the actual interface that will be used by CLECs as soon as next year.  Pacific should not be allowed to have it both ways -- to claim that the standards are valid enough to meet the Commission's requirements but too new to allow implementation for testing.  Failure to appropriately test the interfaces constitutes failure to satisfy the Appendix B requirements. 

Furthermore, this is part of a pattern of Pacific's reluctance to subject the implementation of these provisions to Commission scrutiny.  Pacific has resisted all efforts to include E911 into both the OSS testing process and the ongoing monitoring process of the OSS OIR/OII.  For example, in its Comments on the MTP, Pacific states that "Pacific believes that it is not necessary to test the E911 Gateway."  (Pacific Comments on MTP, p. 5.)  Pacific argued that neither the relevant interface (EDI) should be tested nor the E911 Gateway itself.  It further argued that EDI pre-order "should not be required as a 271 item" (Id., p. 2) even though Pacific relies on this item to "demonstrate compliance” with the peer-to-peer interface requirement in D.98-12-069.  Again, Pacific is trying to have it both ways, and the Commission should not countenance this behavior.

Similarly, Pacific objected to having measurement of E911 performance included in Measure 37 -- Average Database Update Interval and objected to a specific E911 Database Update Interval measurement, Measurement 39.  Pacific has argued against every measurement criterion proposed for E911 in the OSS OIR/OII proceeding.

Pacific argues that its "management of the E911 system is already subject to the oversight of state regulators" by citing requirements to provide reports to public safety officials. (Pacific's Reply Comments to Draft Decision on Performance Measures, OSS OIR/OII R.97-10-016, I.97-10-017, pps. 4-5)  However, those public safety officials are not charged with, nor equipped to consider, the full range of competitive, public safety and technical issues that the Commission is charged with reviewing in the context of this application. The Commission rejected Pacific’s arguments and adopted Measure 37 regarding performance measurement of E911 in D.99-08-020.

Pacific's reluctance to subject this critical component of its OSS to Commission review of testing and ongoing compliance measurement suggests that a fully compliant interface for E911 entry is not yet available and may not be available for some time.

Reliance upon an unreleased and untested partially compliant application, that will be replaced in the near future by a still undeveloped and untested allegedly fully-compliant application, does not satisfy the requirements of Appendix B or § 271.

C. Directory Listing And White Pages

Appendix B contained several requirements for changes in Pacific’s system for ordering and verifying CLEC customer directory listings. Pacific has met the requirement that it offer a web-based database for CLECs to use to verify their customers’ directory listings.  However, Pacific has not met the requirements relating to integrating ordering of resold service or UNEs with ordering of directory listings. Pacific’s witness Vivieros states that Pacific intends to implement an “E911 and Listings Integration” (ELI) project in August 1999. Clearly, it has not complied with the requirement that this integration be completed prior to its compliance filing. Pacific has therefore not yet complied with § 271(c)(2)(B)(viii).

Additionally, Pacific’s witness Hopfinger describes problems in delivering directories to the customers of a particular CLEC, and then asserts that these problems have been remedied. (Hopfinger Affadavit, ¶ 143).  However, Hopfinger provides no evidence, such as statistics on successful customer receipt of directories, to support his assertion.  ORA contacted the CLEC, which stated that it was still experiencing problems with Pacific’s delivery of directories to that CLEC’s customers.  In addition, ORA has received the August 9, 1999 Motion of Cox California Telcom, L.L.C. for Mediation with Pacific Bell to Resolve a Dispute Under Their Interconnection Agreement concerning the delivery of telephone directories to Cox’s customers.
D. Mechanized Rejects and Jeopardy Notices

D.98-12-069 requires that "Pacific shall implement a fully automated reject and jeopardy notice process for any order that involves a UNE or resold services."  (D.98-12-069, Appendix B, p. 2.)  Pacific states in its Brief (p. 15) that the EDI and LEX systems perform automated rejects in 98% of cases, and that the remaining cases are electronically notified via the LASR GUI that only became operational on July 6, 1999. Furthermore, jeopardy notifications are done manually, and electronic notification will only come online later this year (Brief, pp. 15-16). 

ORA disagrees with Pacific’s claim that this constitutes implementing a "fully automated reject and jeopardy notice process."  First, a manual notice is not an automatic notice, even if completed electronically.  Hence, in 2% of the reject cases, the system is operationally not "fully automated."  Second, even if such notices were considered "fully automatic," Pacific is not providing even electronic notification at this time and will not do so until a vaguely-timed future release.
D.98-12-069 also requires that "Pacific should demonstrate that, if LSC representatives are involved in generating or distributing reject and jeopardy notices, then the involvement does not materially affect the timeliness of reject and jeopardy notices, especially compared to the automated system it is putting in place." (D.98-12-069, p. 84)

This language compares and contrasts those situations where a LSC representative is involved with those of the automated system that Pacific promised to implement.  The situation where a LSC representative is involved was clearly contemplated by the Commission to be an interim arrangement prior to implementation of the fully automated system.  If the Commission had concluded that some LSC representative intervention were necessary, the word "if" would not have been used in the provision cited above.

Pacific is presently using a LSC representative to respond to rejects in 2% of cases through electronic notification through the LASR GUI.  Pacific is manually processing jeopardy notifications, and intends to implement in the third quarter of 1999 the capacity for "LSC personnel to notify CLECs of a variety of jeopardy situations electronically." (Brief, p. 16)  Presumably the remaining situations other than this "variety" would still be processed manually.

The status of Pacific’s mechanized rejects and jeopardy notice processes is inadequate to meet the Commission's requirements.  The need for such manual intervention is only acceptable as a provisional arrangement upon the showing that it would not materially affect the timeliness of notices compared to a fully automated system.  Pacific has failed to make this demonstration, and thus has not complied with these Appendix B requirements.

E. Flow Through

Pacific alleges in its Brief (p. 17) that internal audits have demonstrated that Pacific is following flow through principles, citing Viveros' Affidavit at ¶ 172.  However, the supporting documentation regarding these "audits" is a single page document (Viveros Affadavit, Appendix HHH) that consists simply of a checklist with all of the elements checked off as complying.  No support documentation is provided to demonstrate the methodology of these audits, notes taken, or other information necessary to assess the validity of these "audits." 

Hence, Pacific has not demonstrated that it is actually implementing these processes, only that it is complying with the collaborative meeting component.  Actual implementation of the methodology can only be determined by an audit, and Pacific has provided neither evidence of an independent audit nor evidence by which the validity of their internal audit process may be assessed.

Furthermore, Pacific had not implemented flow through at the time of this filing for 1) Loop with Port for listings and E911; 2) two-wire basic and assured loops disconnects; and 3) directory service requests; asserting that these would be implemented in an August 1, 1999 release (Viveros Affadavit, ¶ 163). 

D.98-12-069 requires: 

Pacific shall demonstrate that it has explored relaxing or eliminating each of the following exceptions to flow through: project quantity, supplemental orders, and partial account conversion, for each of the required order types to which they apply.

Pacific shall demonstrate that it has either (1) taken action to significantly relax or eliminate the exceptions to flow through described above or (2) explain why it is not technically feasible or practical to do so.  Pacific shall also supply minutes from the quarterly change management meeting where the exception to the flow through issue was addressed and resolved. (D.98-12-069, Appendix B, pps. 3-4)

Pacific's Brief does not address these issues at all, thereby failing to demonstrate compliance.  However, Viveros at details Pacific's efforts to convince the CLECs that relaxing several of these exceptions are not technically possible and therefore will not be done. (Vivieros Affadavit, ¶173-175)

Pacific should raise these concerns directly in this proceeding rather than relying upon incomplete discussions buried in documents which are attachments to affidavits in support of the filing.  The Commission is the final arbiter of these issues, not the CLECs.  While ORA encourages Pacific to discuss their technical concerns directly with the CLECs, Pacific’s duty is to present a demonstrated showing in its filing with the Commission. 

F. Billing

Pacific recounts a number of steps that it has taken to comply with the Commission's requirements of ongoing performance measurement of billing functions (See Pacific’s Brief, pps. 19-21).  However, Pacific has not disclosed in this filing that it concurrently filed an application on July 13, 1999 to transfer certain assets (A.99-07-20) pursuant to P.U. Code § 851.  That application proposes a transfer of assets that would transfer significant Billing Support Services functions to SBC Services, an affiliate of Pacific's parent company SBC Inc. (A.99-07-020, p. 3).  


Pacific has not demonstrated to the Commission that such a transfer will not impact Pacific's ability to comply with the billing performance requirements ordered in this proceeding or in the OSS OIR. (R.97-10-016/I.97-10-017)  Furthermore, Pacific has not given the Commission any assurances that the CPUC  will be able to regulate SBC Services' provision of OSS functionality.

This proposed transfer would have a significant impact on OSS services.  In addition, other OSS functionality may also be transferred to SBC affiliates in the future, as part of SBC's continuing efforts to provide horizontal integration of functionality between its various state operating companies.  

Furthermore, Pacific has objected to all data requests responsive to this filing that seek information about SBC or its other affiliates and subsidiaries, arguing that they are not part of Pacific and not subject to its control.  Hence, any transfer of operations to an SBC affiliate may render difficult or impossible any future ongoing monitoring of OSS functionality or imposition of penalties for failure to provide adequate OSS functionality.

Therefore, ORA recommends that the Commission require the following conditions from Pacific and SBC prior to permitting any such transfer.  First, Pacific must demonstrate that any such transfer cannot negatively impact OSS services provided to CLECs and that adequate safeguards must be in place to monitor and enforce ongoing compliance.  Second, while providing any service or function subject to Commission jurisdiction, any such affiliate should be jointly subject to Commission jurisdiction to the same extent that Pacific would have been in providing that service or function.  This would include the affiliate and Pacific being jointly responsible for complying with any performance measurement and compliance mechanisms instituted in any Commission proceeding, as well as participating in the Change Management Process (CMP) to the extent necessary to ensure full Pacific and affiliate compliance in participation in the CMP. 

Only by agreeing to such conditions can the Commission ensure that functionality vital to providing the various OSS checklist items will not be increasingly shifted to affiliates, which would make it difficult, if not impossible, for the Commission to exercise effective jurisdiction and oversight.

G. Change Management

Pacific appears to be cooperating in the CMP.  This process is essential to ensuring that Pacific continues to make changes in a manner that includes CLEC input and provides CLECs with necessary information about those changes sufficiently in advance of when they will be implemented.  

Nevertheless, the Commission has not yet adopted complete and final CMP regulations.  While there is a pending motion to adopt a Joint Settlement Agreement on CMP issues, this motion has not been approved and there remain unresolved issues between Pacific and the CLECs regarding CMP.

Furthermore, Viveros notes that Pacific is discussing whether CMP will "evolve to a 7-state process in the year 2000."  (See Vivieros Affidavit, ¶45).  No explanation has been presented to the Commission of how moving this from a single-state to a multi-state process will affect smaller CLECs based solely in California, nor has any explanation been provided regarding how a multi-state CMP will be affected by the contemplated SBC merger with Ameritech. 

Too many unresolved issues remain regarding CMP, and the Commission should not recommend approval of a Pacific §271 application until their resolution.

H. Local Service Center Performance And Anti-Competitive Behavior

D.98-12-069 requires that Pacific "demonstrate that its firewall between wholesale and retail information is effective." (D.98-12-069, Appendix B, p. 5)  This firewall was ordered to protect Customer Proprietary Network Information (CPNI) from marketing abuses.  Pacific has failed to “demonstrate” that its firewall is effective.

Viveros describes the extensive safeguards implemented to protect customers from breeches of the firewall.  (See Vivieros Affadavit, Attachment T)  For practical reasons, at numerous points in the process the system user is prompted to answer whether it has permission to access the information.  The system must take the user's answer as true.  Viveros ¶ 49 explains that a Joint Interface Agreement (JIA) binds CLEC users and a Code of Business Conduct binds SBC users.  These are the only enforcement provisions available to ensure that the firewall is not breached.

Pacific clearly has every incentive to ensure that CLEC users are in full compliance with these security procedures, as violations of the firewall will give the user access to information that will allow their company to have a competitive advantage.  For the same reason, Pacific has a strong incentive to ignore abuses by its own employees.  These incentives will only get stronger once Pacific has cleared the hurdles of § 271 and its employees (or those of its affiliates) can use the protected information to more effectively market their new long distance services to existing local telephone customers.  

While Pacific may not officially approve of such abuses, it has not demonstrated that it does not permit them to occur through inattention.  Pacific has failed to demonstrate either the existence of a rigorous internal monitoring process that would ensure that violations of its Code of Conduct would be punished, or any independent monitoring of compliance.  Without strong processes with real penalties attached, Pacific's safeguards can be ignored as simply as entering the letter "Y" instead of an "N" at a computer prompt.  Merely requiring Pacific to simply attest that it is in compliance is inadequate to safeguard customers against CPNI abuses.

The Commission should order Pacific to implement both of these monitoring processes.  Pacific should demonstrate active review and monitoring of its own employees.  Furthermore, Pacific should be ordered to regularly report to the Commission's Telecommunications Division staff and to ORA the volume of traffic across the firewall, any improper incursions and the actions taken to address those incursions, and to open the tracking data to review if requested in order to perform compliance reviews.

V. PERFORMANCE MEASURES AND INCENTIVES

There has been no final decision reached in the OSS OIR/OII proceeding (R.97-10-016, I.97-10-017). The Commission did recently issue D.99-08-020, but that is an interim decision, as discussed below. Until this proceeding is completed and a final decision approved by the Commission, it is impossible to determine whether Pacific is meeting the performance measures.  

A review of the Johnson Affidavit (¶ 40 and Attachment D) shows that all discussions about performance evaluation are set in the future.  It is presently impossible to evaluate Pacific's performance without benchmarks.  Even Pacific's measurement data included in this filing are plainly presented in anticipation of a final set of benchmarks, which is Pacific's explanation for why the data is not presented in comparison to the proposed benchmarks in the draft decision in that proceeding. (Johnson Affadavit, Attachment D)

Notwithstanding Pacific's assertion that the "Commission has nearly completed its ongoing performance remedy docket" (See Pacific’s Brief, p. 30), this process is nowhere near completion.  Even with the adoption of D.99-08-020, which occurred after Pacific submitted this filing, additional arguments are needed for 16 separate performance measures.  Additional testimony on Measurements 1, 2, 3, 6, 35, 37 and 38 is not even scheduled to be received until February 1, 2000, with a Pre-Hearing Conference scheduled for February 16, 2000.  Given the normal process times for drafting decisions and incorporating comments, it is hard to expect a final Commission decision until mid-2000 at the earliest.

Without a final set of performance measures, it will be impossible to assess whether Pacific will be continuing to meet its commitments necessary for true local competition.  ORA therefore recommends that no positive § 271 recommendation be made by the Commission until this essential proceeding reaches a final decision on performance measures.

Furthermore, Pacific's response to the requirement of disclosure of performance measurements appears to address only providing data access to CLECs (See e.g., Johnson Affidavit ¶ 49).  This is consistent with much of the dissemination of information discussed in this filing.  Disclosure in many areas is solely through Accessible Letters and a password-protected website.  While this process may be understandable for protecting certain proprietary information, much of the secrecy that Pacific imposes is unnecessary and simply serves to remove itself from public scrutiny.  

Pacific does not discuss provision of "public inspection" of its activities or those of affiliates of Pacific or SBC (D.98-12-069, Appendix B, p. 7).  It seems that Pacific is confusing CLEC access to data with "public inspection" and confusing filing reports with Commission staff with "public inspection."  Pacific should be compelled to clarify what steps it will take to make performance data available in an accessible form to the public.

D.98-12-069 properly noted that "Pacific has a greater incentive to comply with § 271 requirements prior to receiving approval than after its approval," (D.98-12-069, p. 116) and explicitly chose to proceed with adoption of ongoing compliance mechanisms prior to granting recommendation for approval.  Such mechanisms are still not in place.  Furthermore, there is no final set of performance measures and it is impossible to assess ongoing compliance.  Hence, the Commission should not  recommend § 271 approval until these compliance mechanisms are finalized.

VI. COLLOCATION

Pacific’s claims regarding collocation compliance, as with other aspects of its filing, is a snap-shot taken at one moment in time. It shows an attempt to fulfill all the requirements established by the Commission and by the FCC (particularly in the recent Advanced Services Order Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, FCC 99-48, released March 31, 1999). As with other elements of §271 compliance, the collocation situation is in a state of flux.  Pacific’s “snap-shot” reflects this constantly changing situation. Many of its compliance references are to items that were “implemented” in the days just before this filing was made. It is therefore not clear to what degree practical compliance has been accomplished in actual business operating conditions on a day to day, week-to-week, month to month basis. There can be no substitute for a record of factual, empirical compliance over time, rather than Pacific’s claims about compliance paired with unsupported assertions.  Such an empirical record is necessary to show the degree of actual compliance and to discern as well the “irreversibility” of competition in the California local exchange market

Pacific’s filing also includes copies of recent Advice Letters (ALs) seeking to implement collocation tariffs. These ALs have not been approved and some CLECs have filed protests to them. It is not clear whether the proposed prices are properly based on Total Element Long-Run Incremental Cost (TELRIC) and the Commission’s Consensus Costing Principles or that they have the correct markup for shared and common costs. 

In its Brief, Pacific claims that it is meeting all of the Commission’s Appendix B collocation requirements and those established by the FCC in the Advanced Services Order.  Pacific asserts that 

Physical collocation of CLECs’ equipment used for interconnection or access to UNEs in Pacific’s equipment buildings and structures is available wherever space permits… Pacific makes available caged and shared physical collocation, cageless collocation, microwave collocation, and adjacent structure collocation.” (See Pacific’s Brief, pp. 32-33) 

Pacific claims that it has met all the collocation requirements placed on it by the Commission in Appendix B and by the FCC in its Advanced Services Order. (Hopfinger Affidavit, ¶64)  In its recitation of compliance, Pacific cites the steps it has taken to conform with Commission requirements regarding an updated and dynamic Collocation Handbook, the publication of Accessible Letters, the newly required range of collocation offerings it “allows,” the provisions it has made to address notification of space exhaustion and the procedures for space reservation, the nondiscriminatory allocation and augmentation of collocation space, the details of bonding and the refunds of bonds and fees, and the timely construction of collocation facilities.

Pacific appears to have substantially complied with all of the 28 Appendix B collocation requirements. As discussed below, no evidence in support of asserted compliance has been offered for some of these requirements. Additionally, the FCC’s Advanced Services Order imposes requirements beyond those described in Appendix B.  Finally, Pacific proposes a separate collocation phase be conducted in the Local Competition docket and that costing and pricing issues be addressed in the ONNAD docket.  (See August 6, 1999 letter from Patricia L.C. Mahoney, Pacific Bell, to Jack Leutza, responding to Protests of Pacific Bell Advice Letter 20412 “Mahoney Letter”) ORA agrees that additional collocation issues must be addressed and resolved before this Commission can be assured that Pacific is in full compliance with federal collocation requirements, and does not oppose Pacific’s procedural recommendation. 

A. Appendix B Collocation Requirements

Appendix B contained 28 collocation requirements, many of which related to provision of information or documentation to CLECs. Pacific appears to have complied with the Appendix B requirements, particularly those relating to information availability. However, verification of compliance with some of the other requirements is difficult because of the lack of evidentiary support for Pacific’s assertions. Additionally, Appendix B did not contain requirements for many of the collocation requirements which were subsequently imposed upon ILECs in the FCC’s Advanced Services Order. The Commission therefore cannot rely solely, or even primarily, upon compliance with the Appendix B rules to demonstrate compliance with § 271 collocation requirements, as detailed in the Advanced Services Order.  

· Pacific appears to meet the requirement that it provide alternatives to its former limited physical collocation offerings in allotments of less than 100 square feet by issuing Accessible Letters to this effect.  However, no showing that such spaces are actually being provided has been made.  Pacific’s subsuming of common caged collocation into shared cage collocation, based on its contention that the FCC’s Advanced Services order allows this practice is also questionable.

· Pacific appears to be in conformity with the provision regarding affiliate space in exhausted offices. It is not clear from Pacific’s documentation, however, what impact its recent § 851 asset transfer application (A.99-07-020) will have on collocation space availability in those offices already declared to be exhausted. The Commission needs concrete assurances that the proposed transfer will not in any way affect Pacific’s compliance with TA96 before it can approve the transfer. This issue should also be addressed in A.99-07-020.  

· Pacific appears to meet the requirement that it provide a template for the various collocation offerings and cage-to-cage offerings. It is uncertain whether this template suffices for collocator to collocator connections when caging is not involved.

· Pacific appears to meet the requirement that, within 15 days of a request, it provide cage-to-cage connections between collocation cages leased by two or more CLECs, as described in its Accessible Letters and proposed Collocation Tariff. However, no evidence demonstrating that such connections have actually been requested, and supplied, within the required time frame has been submitted.  

· Pacific appears to meet the requirement that CLECs be allowed to augment their collocation space when it approaches a 60 percent utilization rate and to request augmentation prior to reaching the 60 percent threshold. However, no evidence demonstrating that this practice is actually occurring has been submitted. 

· Pacific appears to meet the requirement that it refund nonrecurring charges for carriers who surrender their collocation space when that space is needed for another carrier. As Pacific points out, however, no refunds have been required and no collocation space reclaimed.

· The requirement that Pacific accept applications and payment in advance of a collocation advice letter becoming effective and installation construction beginning has been made moot, according to Pacific, by arrangement with CPUC staff and by the new provisions in its Collocation Tariff (See Hopfinger Affidavit Attachment RR).  Physical collocation space will no longer be tariffed on a central office specific basis and thus would not require filing of an advice letter.  Given this, Pacific seems to be meeting the intent, of the Commission’s Appendix B requirement.  
· Pacific will allow for contiguous growth in the provision of collocation cages. However, Pacific does not make clear to what degree the Advanced Services Order for cageless collocation offerings will effect the Commission’s contiguous growth concern.

· Pacific seems now to be in compliance with the requirement that it complete physical collocation installations within tariffed or Interconnection Agreement stipulated time-frames. Again, however, this performance with caged collocation may not be an accurate indicator of success with the other newly mandated forms of collocation. No documented record exists for collocation completion rates for collocation types other than Pacific’s caged collocation, the only form of physical collocation that it offered until recently.

· Pacific appears to have satisfied the requirement that it make floor plans available in conjunction with CLEC walk-through of offices where space for collocation has been denied. The adequacy of these information offerings as well as the legitimacy of space denial determinations, have not yet been formally resolved. 

· Pacific has met the requirement that it post on its website information about central offices where Pacific has judged that space for collocation is unavailable. But the degree of this compliance is compromised by the fact that Pacific proposes to tariff its “Physical Collocation Space Availability Report.” (See Hopfinger Affidavit Attachment RR, 175-T, 16.11.15.)

· ORA is unable to confirm whether Pacific’s space reservation arrangements -- as distinct from its purported plans -- for dissimilar equipment (no more than five years) and similar equipment (no more than 12 months) are in conformity with Commission requirements. 

B. Pacific’s Proposed Collocation Tariff

Pacific’s witness Hopfinger declares that

To the extent technically feasible Pacific gives CLECs the option of collocating equipment in any unused space, as defined in Pacific’s proposed July 9, 1999, collocation tariff, within Pacific’s eligible structure, and does not require CLECs to collocate in a room or isolated space separate from Pacific’s own equipment. Pacific will not impose unreasonable segregation requirements that impose unnecessary additional costs on competitors. (Hopfinger Affidavit, ¶ 93)

In this, as in other sections of its filing, Pacific is saying what it “will” or “will not” do.  The filing in this particular is less a record of compliance than a recording of a promise to comply. The evidence does not clearly demonstrate that Pacific is currently in compliance but only that it pledges it will be. The July 9, 1999, Collocation Tariff (Hopfinger Affidavit, Attachment RR) has not been approved, nor have the cost assertions supporting it been examined in an evidentiary hearing. Pacific is defining for itself what is an “eligible structure”; no standards are described for distinguishing reasonable segregation requirements from unreasonable ones; and neither the Commission nor competitors are told what are necessary additional costs as compared to unnecessary ones.

Pacific’s attitude toward its CLEC customers expressed in the Brief and the collocation tariff is the air of permission – that Pacific permits ‘this or that,’ and not that ‘this or that’ is required by law or would be done in the normal course of business by a company interested in selling its services to paying clients.  For instance, Pacific states, in discussing collocation “in adjacent controlled environmental vaults,” that “Pacific will permit CLECs” such access [See Pacific’s Brief, ¶ 79, emphasis added]. On top of this, the Commission is also informed that “Pacific permits CLECs to place their own equipment … in adjacent structures constructed by the CLEC itself” – as if this construction was any longer a matter of what Pacific could “permit.”  Pacific says that it “does not require CLECs….” It does not do so because by law it cannot. Pacific cannot cite a record of compliance with the additional forms of collocation newly mandated by the FCC’s Advanced Services Order.

Pacific’s Collocation Tariff Advice Letter No. 20412 is an integral part of its Appendix B compliance filing. Yet serious questions have been raised about the degree to which this proposed tariff is consistent with the Commission’s Consensus Costing Principles and the approved TELRIC costing methodology.
 Even Pacific concedes that its Collocation Tariff is problematic, and recommends to the Commission that it “consider the issues raised [by the proposed Tariff] in either a new proceeding or as part of the Local Competition Proceeding.”
  Pacific further admits that the “new cost material supporting Advice Letter No. 20412,” should to be considered in the OANAD docket.
 

Pacific is not in compliance with TA96 until it has met its “duty to provide, on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, for physical collocation…” (§251 (c) (6)).  It will not do to replace procedural roadblocks to collocation, the removal of which have been addressed by the Commission in its collocation orders with pricing roadblocks, and then claim compliance. Yet this seems to be the purpose of Pacific’s Collocation Tariff.

A host of new charges appear in the proposed Tariff. These include a Physical Collocation Space Availability Report Fee (16.11.15), Project Coordination Fee (16.11.1 (B)), and an Engineering Design Charge (16.11.1 (C)). Further, Pacific would make collocators pay for Pacific’s own security to a degree and at such a cost that it is uncertain whether the security charge is designed to cover “reasonable” security or designed to discourage collocation.  Pacific claims that the FCC’s Advanced Services Order allows Pacific to charge collocators for Pacific’s caging of its own equipment. The FCC has ruled that “The incumbent may take reasonable steps to protect its own equipment, such as enclosing the equipment in its own cage, and other reasonable security measures as discussed below.” (Advanced Services Order  ¶42)  In that discussion, the FCC declares that “incumbent LECs may establish certain reasonable security measures that will assist in protecting their networks and equipment from harm.” (Id., ¶48) Examples of “reasonable security measures” include installation of security cameras or other monitoring systems, or requiring competitive LEC personnel to use badges with computerized tracking systems.  The incumbent LEC’s caging its own equipment is not cited as an example in this regard. The issue is whether such caging is reasonable and necessary. In any case the ILEC is not the sole arbiter. The FCC, in the same paragraph, adds: “We expect state commissions will permit incumbent LECs to recover the costs of implementing these security measures from collocating carriers in a reasonable manner.” 

The prices in Pacific’s proposed tariff appear to be designed to make collocation as expensive as possible, not to fulfill the Act’s requirement for rates and terms that are “just, reasonable, and nondiscriminatory.” Pacific assets that “[t]he costs employed by Pacific are the forward-looking costs of providing collocation now and into the foreseeable future, using Pacific’s actual network, not a hypothetical network.”
 But Pacific’s “actual network” is also its embedded network, which means that the rates in its proposed Collocation Tariff are based upon embedded costs. 

VII. EXPEDITED DISPUTE RESOLUTION

D.98-12-069 considered a number of suggestions for developing or refining expedited dispute resolution (EDR) processes. In its comments on the FSR, ORA expressed concerns regarding the need to have a swift decisive EDR process to resolve complaints which affect the quality of service provided to end-users. The decision noted these concerns and stated that the Commission intended to “[I]nitiate a rulemaking to establish an expedited formal complaint process consistent with SB960 requirements in order to address the targeted service complaints,” at some point in early 1999. 

However, the only action required by the decision was that Pacific shall “[A]llow the CLCs to re-negotiate their ICAs to incorporate any or all of the dispute resolution processes in any current ICA.” (D.98-12-069, p.138) ORA reviewed the Hopfinger Affidavit and concludes that Pacific has satisfied this Appendix B requirement.  ORA urges the Commission to move expeditiously to complete development and implementation of the EDR process contemplated by D.98-12-069.

VIII. INTERCONNECTION

Pacific has met the requirement to negotiate about and make available Frame Relay Network-to-Network Interconnection.

A. Trunk Provisioning

Appendix B contained nine requirements for Pacific to improve its trunk provisioning process.  Pacific has satisfied eight of these requirements.  Pacific appears to have satisfied the requirements to improve its business practices for provisioning of interconnection trunks, but has not submitted any evidence to support Murray’s assertion that it is providing firm order commitments (FOCs) for trunk augmentations within four business days and new trunk groups within seven business days.  (Murray Affidavit, ¶45)

B.
NXX Code Opening

D.98-12-069 specified six requirements which Pacific must meet in order to demonstrate compliance with regard to timely opening of NXX codes in Pacific’s network.  Pacific witnesses Tenerelli and Deere address these issues in their affidavits. Pacific appears to have met four of the six requirements. Unfortunately, Pacific has not met two requirements: 

· A single trouble ticket submitted to the LOC shall simultaneously initiate the Tru-call testing and the LOC repair process. If the problem is network translations, it shall be resolved within four hours. (emphasis added)  CLECs are responsible for providing Pacific with functioning test call numbers with every request for new NXX codes.

·  Pacific shall implement an automated system for opening NXX codes and providing positive notification to CLECs of code openings.

It appears that Pacific has met the requirement that a single trouble ticket submitted to the LOC shall simultaneously initiate repair and Tru-call testing. (Tenerelli Affidavit, pps. 16-17)  However, Pacific apparently has not met the requirement that network translation problems must be resolved within four hours. First, Pacific has not provided any data whatsoever to document that it is indeed clearing all NXX code opening problems caused by network translations within four hours of receiving a trouble ticket.  Secondly, Pacific itself states that it merely “[M]akes every effort to have the trouble resolved within four hours.” (Tenerelli Affidavit, p.17)  Pacific has not demonstrated compliance with this Appendix B requirement.

Pacific has also not met the requirement that it have an automated system for opening NXX codes and notifying CLECs of code openings. As described in the Deere Affidavit, Pacific has not yet fully deployed the automated system.

As required by the Final Decision and agreed to in the 271 Workshops, Pacific is deploying an automated code opening system used in situations where there is pre-existing routing information that can be used as a template. Phase I of the conversion was completed on July 9, 1999, and included OSS setup, testing of the vendor software, training for the technicians and upgrades to approximately 50 switches. The final version of the software will be deployed statewide in Phases II and III. Phase II includes upgrades to an additional 170 switches and is scheduled to be completed on or about August 13, 1999.  The third and final phase is to be completed by the end of the third quarter 1999 and will convert the remaining 169 switches. (Deere Affidavit, pp. 21-22, emphasis added)

By Pacific’s own admission, it will not be in compliance with this requirement until late 1999, assuming that its own schedule is adhered to. Once again, Pacific makes promises of future performance rather than submitting documented performance data demonstrating current compliance.
IX. UNBUNDLED NETWORK ELEMENTS

Appendix B contained seven requirements for Pacific to provision access to unbundled network elements (UNEs).  Pacific appears to have satisfied three of these requirements.  As previously noted, this conclusion must be characterized as “tentative”, since the filing does not include OSS test performance data, and the Commission is currently considering issues relating to access to cross-connects in multiple dwelling units (MDUs).  (See C.95-08-039)  Pacific’s § 271 compliance regarding access to UNEs requires analysis of its performance in provisioning OSS functionality and non-discriminatory access to Network Interface Devices (NIDs), as well as to other UNEs such as loop, switching and transport.

Pacific has satisfied the requirements regarding access to third-party proprietary intellectual property, and appears to have satisfied the requirement to be willing to negotiate any necessary RTU agreements on behalf of the CLECs at no extra charge.  However, no CLECs have requested Pacific to do so.  Pacific also appears to have made the “extended link (loop) UNE” available to CLECs.  Questions remain as to whether the pricing of this functionality complies with TELRIC principles.  For example, the high NRC and additional monthly recurring charge constitutes a “giving” charge that is not based on the forward looking costs of providing the service.

Pacific has not satisfied the requirements relating to access to ancillary equipment.  Pacific was required to meet with the CLECs and develop a list of ancillary equipment.  Pacific is also required to provide any equipment “[R]equired to make a UNE function as specified in the CLEC’s ICA at no charge,” (Appendix B, p.16) and to provide equipment needed to make a UNE exceed its performance specifications or to combine UNEs.  (Id, p.17)  Finally, Pacific is required to do so at cost-based rates, and to negotiate any pricing issues relating to the equipment list. 

As Deere describes in his Affidavit, Pacific did indeed meet with the CLECs to discuss and develop a list of needed ancillary equipment.  (Deere Affidavit, ¶ 225)  However, Pacific apparently unilaterally determined what items on the lists should be classified as “ancillary equipment” and what should be classified as “services, CPE, collocation, a new UNE, or a new form of interconnection.”  (Deere Affidavit, ¶¶ 225, 226)  Pacific is not, and should not act as, the arbiter of these disputes.  The Commission has the duty and the authority to determine what items Pacific must offer as part of its duty to provide ancillary equipment and combine UNEs at cost-based rates which comport with TELRIC pricing principles.  If there is insufficient information in Pacific’s compliance filing and the responses for the Commission to decide what constitutes “ancillary equipment,” the Commission should convene a workshop to resolve this disputed issue.

X. UNBUNDLED LOCAL LOOP

Appendix B contained five subsets of requirements for Pacific to meet this item: determining availability and quality: the K1023 process (5 specific requirements), integrated digital loop carrier (3 requirements), digital subscriber lines and spectrum management (5 requirements), loop installation problems (3 requirements) and one requirement for loop technical specifications.  Pacific appears to have met most of these requirements.

Pacific claims it has made the OSS changes, which concern three K1023 process items. Pacific’s filing provides no basis upon which ORA could dispute Pacific’s assertions.  Pacific appears to have met the three IDLC items.  Pacific appears to have met the five DSL/spectrum management items.  Appendix B requires Pacific to adopt national standards for the provision of xDSL services, but most of those standards are still being developed.  Appendix B also requires Pacific to explain why it denies loops for spectrum management reasons.  Pacific states it never denies loops for spectral reasons, but it may renegotiate terms if spectral reasons require adaptations.  For practical purposes, Pacific may not fully comply with the Appendix B requirement.  Pacific appears to have met Appendix B’s loop installation problems items.  Pacific does not “tag” all demarcation points, as required by Appendix B, because Pacific appears to have incorporated tagging into its loop provisioning process, rather than to have made a separate trip to each site for that purpose.  It therefore does not appear to be unreasonable for Pacific not to have “tagged” all sites.  That all sites have not yet been tagged does not appear unreasonable.  Pacific appears to have met the Appendix B loop technical specifications.

However, Pacific has not met the final Commission requirements for the K1023 process.  Appendix B places the burden on Pacific to:

demonstrate that it has provided a detailed report to the Commission on the prospects for electronic access to loop quality information and the K1023 process.  In this report, Pacific shall explain:

.  .  .  how it could provide CLCs with electronic access to APTOS, LFACS and any other relevant system for determining loop quality and availability as well as electronic processing of K1023 requests.  (D.98-12-069, Appendix B, pp. 17-18)

Pacific provides this report as Viveros Affidavit, Attachment A (a five-page report with a ten-page attachment).  In that report, Pacific clearly states that it cannot comply with this request to provide access without crashing its software and potentially corrupting its database.  (Viveros Affidavit, Attachment AA, pp.4-5)  At this time, Pacific has not complied with this Appendix B requirement.  However, Pacific states it is preparing a “Geo Mapping Platform” that would allow the CLECs to pre-qualify customers to a desired DSL offering and would eliminate the need for K1023 requests, except to check on possible line interference.  Pacific also claims it is developing is developing web-based interface, as opposed to direct access, that would not crash its system.  That interface did not exist at the time of filing and had not been subject to testing.  The Commission should require testing of alternate access to determine equivalency once Pacific completes development of the interface.

XI. LOCAL TRANSPORT

Appendix B contains four requirements relating to local transport.  Pacific’s witnesses Deere, Hopfinger and Johnson address these issues.  It appears that Pacific has satisfied the requirement it make meet point unbundled transport and higher bandwidth services, such as optical level bandwidths, available to CLECs. It is not clear that the prices for these higher bandwidth services actually comport with TELRIC pricing principles.

However, Pacific has not complied with the requirement that it “demonstrate the specific circumstances” in which a CLEC would be required to negotiate an amendment to its ICA in order to receive meet point unbundled transport.  Pacific merely states that any CLEC wishing to purchase this service must have a provision allowing for it in the CLECs ICA, and that Pacific has provided proposed generic ICA language for this service in Accessible Letters. (Deere Affidavit, ¶ 108).  It is clear that the FSR and Appendix B requirement expected Pacific to provide a detailed description of the exact circumstances in which it would require an amendment to a CLEC’s ICA to provide meet point unbundled transport, rather than merely utilizing existing components of the ICA:

Pacific’s summary of its procedures for multi-exchange carrier (MEC) unbundled transport (TUBA) states that if the CLEC does not have the MEC TUBA pricing structure in its ICA, the CLEC must obtain it through the INER process.  AT&T responded that it did not understand why it would need to amend its ICA since AT&T is only asking for unbundled transport from one location to the meet point.  AT&T already has unbundled transport in its ICA so Pacific should just apply the joint mileage component, says AT&T.  .  . Staff recommends that Pacific be prepared to make a showing as part of the company’s compliance filing in this 271 proceeding of the specific circumstances in which its MEC TUBA would require a CLEC to negotiate an amendment to its ICA. (FSR, p.112)

Obviously the FSR, and thus the adopted Appendix B requirement, contemplated a showing of the specific situations and circumstances where Pacific would require an amendment to add MEC TUBA to an ICA versus the circumstances under which existing ICA transport rate elements would be sufficient, and a justification for those circumstances.  Pacific’s filing merely contains the bald assertion that it will only provide meet point unbundled transport if the requesting CLC has a MEC TUBA provision in its ICA. This is not in compliance with the Appendix B requirement.

Pacific has also failed to comply with the Appendix B requirements for timely, accurate billing for the transport UNE.  Pacific’s witness Johnson describes a series of performance measures, but it is clear from her Affidavit that these measures and the data that they would produce are future measures.  

Following are the measures Pacific will use to assess the performance of its billing systems and processes...Improvements in the area of processing contracts and a August 2, 1999 billing performance enhancement will aid in improved billing performance.”  (Johnson Affidavit, ¶¶ 24, 26, emphasis added)

Once again, Pacific relies upon promises of future performance rather than objective evidence of current compliance.  Pacific has failed to comply with the Appendix B requirements regarding documented proof of timely accurate billing for the transport UNE. 

XII. NUMBER PORTABILITY

D.98-12-069 contained seven requirements that Pacific must meet in order to satisfy this item. Pacific’s witnesses Tenerelli, Fleming and Hopfinger address these requirements. It appears from reading the Affidavits that Pacific is in compliance with the Appendix B requirements. However, ORA has been informed by some CLECs that they are experiencing service difficulties with numbers ported from Pacific.  ORA looks forward to reviewing the CLEC Comments and recommends exploring this issue further.  ORA does not offer an opinion at this time on whether Pacific has satisfied this checklist item.    

XIII. RECIPROCAL COMPENSATION

The FSR found that Pacific had satisfied this requirement, but specifically excluded the issue of compensation for termination of Internet Service Provider (ISP) traffic, stating that the issue was being considered in a separate proceeding. A decision was issued in that case prior to the issuance of D.98-12-069, which then concluded that

As long as Pacific can demonstrate that it is in compliance with D.98-10-057, this Commission’s ISP decision, they will have met this checklist item. Compliance with the decision includes making back payments for monies owed to CLCs. (D.98-12-069, p.189)

Pacific’s witness Hopfinger restates the arguments Pacific advanced in prior litigation regarding ISP traffic—litigation in which Pacific’s positions did not prevail.  The CPUC has ordered Pacific to pay the money it owes to Pac-West Telecomm.  Hopfinger’s Affidavit plainly states that Pacific is not doing so: “Before the CPUC’s review of this compliance filing is complete, we will commence paying PacWest reciprocal compensation....”  (Hopfinger Affidavit, ¶42)  By its own admission, Pacific was not in compliance with D.98-10-057 and D.98-12-069 on July 15, 1999 when it filed this Appendix B “compliance” filing.

On July 30, 1999, Pacific filed a Motion For An Order Requiring Pac-West Telecomm Inc. To Establish And Maintain A Memorandum Account For All Disputed Payments Made By Pacific Bell Pursuant To The Arbitrated Interconnection Agreement Mandated By The Commission In Decision 99-06-088.  (Motion)  In its Motion, Pacific asserts that it “[B]egan to make make payments to Pac-West under the new Agreement...” on July 22, 1999. (Motion, p.2)  Notwithstanding this assertion, Pacific has not presented any evidence in this compliance filing to document that it is performing according to the requirement established in D.98-12-069.  Pacific therefore cannot be said to have satisfied the reciprocal compensation requirement of D.98-12-069 and § 271(c)(2)(B)(xiii).     

XIV. RESALE


D.98-12-069 adopted the FSR’s seven recommendations on resale with some modifications. (D.98-12-069, p.190) These recommendations generally relate to tariffing and promotions. None of the recommendations require any testing or quantitative data to demonstrate compliance. Pacific’s witness Hopfinger addresses the seven conditions in his Affidavit and its attachments. These documents support the conclusion that Pacific has satisfied the requirements of Appendix B and                       § 271(c)(2)(B)(xiv).  

XV. PACIFIC HAS FAILED TO MEET THE SECTION 271(d)(3)(C) PUBLIC INTEREST REQUIREMENT

Pacific has failed to demonstrate that its entry into the in-region interLATA would be in the public interest.  The § 271(d)(3)(C) public interest requirement is independent of a BOC satisfying the competitive checklist.  The FCC only will grant §271 relief when:

(1) the competitive checklist has been satisfied; and (2) the Commission [FCC] has independently determined that such relief is in the public interest.  (2nd Louisiana Order, ¶ 362)

Pacific has failed to satisfy either prong of the FCC’s test.

ORA concurs with Pacific that its long distance entry will promote increased long distance competition, but the public interest requirement does not focus exclusively on the long distance market.  Instead, approval of a §271 application must foster competition in all relevant markets, including the local exchange market.  (2nd Louisiana Order ¶ 361)  Pacific’s compliance filing is not persuasive on the issue of having satisfied the competitive checklist, let alone having met the public interest requirement with respect to increased local exchange competition.

The standard cannot be, as Pacific would desire, conjecture that the effect of Pacific’s entry would increase the incentive of other providers to enter the local market.  (See Pacific’s Brief, p. 90)  The FCC finds far more persuasive:

.  .  .  evidence that a BOC has agreed to performance monitoring (including performance standards and reporting requirements) in its interconnection agreements with new entrants would be probative evidence that a benchmark against which new entrants and regulators can measure performance over time to detect and correct any degradation of service rendered to new entrants, once a BOC is authorized to enter the in-region, interLATA services market.  (2nd Louisiana Order, ¶ 363, emphasis added)

Pacific states it has “developed a track record of performance” and has “instituted extensive system changes and performance measurements,” so it cannot “backslide.”  (See Pacific’s Brief, p. 91)  Such bald unsupported statements are not evidence and do not assist Pacific in attempting to satisfy the public interest requirement.  The Commission should find that Pacific has not yet met the public interest requirement.

Pacific also asserts that the Act, FCC and CPUC orders implementing the Act and the antitrust laws will govern Pacific’s local operations.  (See id.)  Again, Pacific’s claim is vague and unsupported.  The adequacy of the "substantive requirements of the 1996 Act" are precisely what are at issue in this filing—whether Pacific has met the Act's terms and whether it will continue to adhere to those terms, once it has been allowed into the interLATA market.  Once Pacific has satisfied the Commission’s Appendix B requirements, the Commission must ensure continued compliance through downstream monitoring.
XVI. THE COMMISSION MUST CONSIDER THE REQUIREMENTS OF CALIFORNIA PUBLIC UTILITIES CODE SECTION 709.2 IN ANY RECOMMENDATION CONCERNING THE STATUS OF COMPETITION IN PACIFIC’S LOCAL EXCHANGE MARKET

Pacific claims that its entry into the interLATA market is in the public interest.  ORA does not dispute that Pacific’s entry into the interLATA market may benefit certain customers; however, Pacific’s entry should not occur at the expense of the overall benefits for California associated with creating effective competition in local exchange markets.  When Pacific files its application with the FCC for in-region interLATA authority, then the Commission must advise the FCC on the status of competition in the local exchange market.  (See, Michigan Order ¶ 34.)  In order to provide a status report on local competition, the Commission should develop and submit as much information as possible.  (Id.)  In doing so, the Commission should consider the guidelines developed by the California Legislature for authorizing competition in intrastate interexchange telecommunications. (See, California Public Utilities Code § 709.2.)

Pacific claims that it has met the requirements of California Public Utilities Code § 709.2 (the Costa Bill) as a result of its asserted compliance with the requirements of § 271 of the Act.  (See, Pacific’s Brief pp. 92-102.)  ORA disagrees.  The Costa Bill and the Telecommunications Act have independent requirements that require specific determinations by this Commission.
  Consistent with the Michigan Order, the Commission should complete the analysis required by the Costa Bill in order to advise the FCC concerning the status of local competition in Pacific’s service territory.  

For instance, the Costa Bill requires that the Commission determine, pursuant to a public hearing process, that Pacific is not engaged in anticompetitive behavior in its local exchange market prior to authorizing or directing competition in intrastate interexchange telecommunications.  (See, Public Utilities Code § 709.2(c)(2).)  Despite Pacific’s assertions, §271 does not have a specific checklist item which addresses the anticompetitive concerns enumerated in the Costa Bill.  To make the determination required by the Costa Bill, the Commission needs to investigate Pacific’s activities in the local exchange market.  The Commission has not completed such an investigation despite serious questions concerning Pacific’s anticompetitive conduct.  These concerns include allegations against Pacific regarding marketing abuses.  (See, e.g. Case No. 98-06-049).

The Costa Bill also requires ongoing accounting procedures and cost allocation methodologies and a positive determination that no substantial possibility of harm will occur to intrastate interexchange telecommunications markets prior to Pacific’s entry in the in-region interLATA market. (See, Public Utilities Code § 709.2(c)(2)(3).)  Section 271’s checklist requirements do not extend to these provisions of the Costa Bill. 

Serious concerns surrounding Pacific’s avoidance of anticompetitive conduct and improper cost allocations have been raised by Pacific’s intransigent resistance to the commencement of the Commission ordered audit of its affiliate relationships.  (See D.96-04-011 and D.96-05-036).  This audit will examine possible improper cross-subsidization between Pacific’s affiliates.  The audit will also examine Pacific’s cost allocations and nonstructural safeguards.  If Pacific has engaged in anticompetitive behavior or is improperly allocating costs, it is incumbent upon this Commission to advise the FCC of such conduct as the FCC reviews Pacific’s §271 application.  The Commission should remove any barriers to the immediate commencement of the audit.

ORA recommends that the Commission base any recommendation to the FCC concerning the status of local competition in Pacific’s local exchange market on a compete record.  Therefore, in addition to determining that Pacific has complied with each item in the §271 checklist, the Commission also should resolve all outstanding anticompetitive allegations against Pacific. 

XVII. THE COMMISSION MUST ESTABLISH A PROCESS TO ENSURE CONTINUED COMPLIANCE AFTER INTERLATA AUTHORITY IS GRANTED

The FCC has emphasized the importance of ensuring that BOCs continue to comply with requirements that they provide open non-discriminatory access to their networks at prices that comport with forward-looking incremental costing principles.  (See Michigan Order,¶21.)  D.98-12-069 notes that "Pacific has a greater incentive to comply with § 271 requirements prior to receiving approval than after its approval."  (D.98-12-069, p. 116; Finding of Fact 56.)  

ORA urges this Commission to establish mechanisms to ensure downstream continued compliance even after Pacific is granted in-region interLATA operating authority. These mechanisms should be in place before Pacific actually enters the long distance market, as D.98-12-069 explicitly rejected Pacific's arguments that imposing such mechanisms before final approval would be premature (D.98-12-069, p. 116).

There is precedent for a state commission imposing such mechanisms prior to approval of a BOC's entrance into the InterLATA market.  The State of New York Public Service Commission adopted an order on June 30, 1999 reaffirming a previous order dated February 16, 1999 that imposes service quality guidelines on Bell Atlantic with explicitly enumerated quantitative performance measures and incentives.

ORA recommends that the Commission commence a process to develop appropriate compliance measurements and incentive mechanisms. Obviously, some of this work is already being done in the OSS OIR, but that proceeding will not yield the broad spectrum of measurements, reporting requirements and negative incentives that are required to ensure that there is no “backsliding” by Pacific after it is granted interLATA authority. 

The process for developing such standards should consist of comments and workshops, and should incorporate the work already done in the OSS OIR.

XVIII.   CONCLUSION

Pacific continues to make progress in its efforts to comply with the § 271 mandate to irreversibly open the local exchange market in its service area to competition. Unfortunately, it is not there yet. Pacific has apparently satisfied three of the Appendix B requirements. However, many more remain.  Additionally, compliance with Appendix B requirements is not sufficient, in and of itself, to demonstrate that Pacific has satisfied §271, and Public Utilities Code §709.2. It is impossible to verify that Pacific has cleared all of the §271 checklist without quantifiable, verifiable 
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evidentiary results from the OSS Master Test. Finally, the Commission must establish appropriate mechanisms to ensure continued compliance after Pacific is permitted to enter the interLATA market.     
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APPENDIX

Even if Pacific had satisfied all of the Appendix B requirements, which it has not, there are general pricing concerns that must be resolved before Pacific will be able to comply with the §271 checklist requirements.

Significant concerns remain regarding the appropriateness of Pacific’s prices.  Pacific bases its proposal for pricing UNEs on the prices contained in the May 10, 1999 UNE pricing proposed decision.  In addition to not having been formally adopted yet, those rates are not based on the forward-looking economic costs of providing UNEs and contain a markup of 19% for shared and common costs, one of the highest in the nation.  The fact that those UNE proposed prices are based on 1996 costs prevents them meeting the requirement that prices be forward looking.

Pacific characterizes its Network Component Service (NCS) as a discretionary offering that Pacific claims is “…above and beyond Pacific’s obligations under the Act.”
  This service enables CLECs to provide end-to-end telecommunications service to end users exclusively using Pacific UNEs.  Pacific requires that for each NCS arrangement the CLEC pay the full recurring rates and nonrecurring charges (NRCs) for each UNE, as well as charges for each feature, function, or ancillary charge designated by Pacific.
  This violates the Appendix B requirements prohibiting charging for individual functionalities of the switch.  (Access to UNEs, Appendix B, p. 16)

The FCC has defined local switching to include all vertical features the switch is capable of providing.
  Pacific’s provisioning of unbundled switching is also unfair to CLECs because it does not include this switching functionality.  When a CLEC utilizes Pacific’s port, the price should include the functions inherent in that UNE, such as those enabling the provision of vertical services.  Under Pacific’s plan, each vertical service that the CLC provides to end users must be purchased “a la carte.”  Pacific requires that competitors pay both recurring and non-recurring charges for each vertical feature.  This requirement is discriminatory, since Pacific pays only once for all the functionality of the switch.  In order for the prices for the port to be provided to CLECs in parity with Pacific CLECs should be entitled to the use of the vertical features as part of the price they pay for the port, not billed separately for each vertical service.

The overcharging of these NRCs for each combined UNE and for the total platform amounts to a recombination charge.  There is little wonder that Pacific has found no takers for this service.  Compounding the inequity is Pacific’s claim that “…this offering is discretionary and not subject to the Act, any prices set by Pacific to provide NCS, even if zero (or no charge), are fully at Pacific’s discretion.”  If the prices proposed in the UNE proposed decision change, Pacific arrogates to itself the right to no longer combine these UNEs on behalf of the CLEC.  It is inconceivable that CLECs would be eager to risk entering into such one-sided business arrangements, yet Pacific would have the Commission believe that it is doing its part to promote local competition with this offering.

� Although ORA disagrees with Pacific’s assertion that it has met §272 and continues to concur with the Final Staff Report’s (FSR) §272 recommendations, ORA does agree with Pacific that the Commission declined to adopt the FSR’s recommendations on §272 in D.98-12-069.


� Memorandum Opinion and Order, in the Matter of Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide in-Region, interLATA Services In Michigan, FCC 97-298, CC Docket No. 97-137, 12 FCC Rcd 20543, released August 19, 1997


� See Protest to Pacific Bell Advice Letter 20415, by Margaret L. Tobias for AT&T, dated August 2, 1999, p. 2; Protest to Pacific Bell Advice Letter 20412 – (Revised), by Margaret L. Tobias for AT&T et al., dated July 29, 1999.


� Mahoney, Letter, p.6.


� Id., pps. 20-21.


� Mahoney Letter, p.5. It is noteworthy that Pacific’s defense of its Collocation Tariff contains a significant number of corrections of that Tariff. 


� Memorandum Opinion and Order, In the Matter of Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc., for Provision of In-Region, InterLATA Services in Louisiana, CC Docket No. 98-121, 13 FCC Rcd 20599, 1999 FCC LEXIS 5298, released October 13, 1998.


� The Commission must comply with the requirements of the Costa Bill.  The §271 requirements do not relieve the Commission of its duty to implement the Costa Bill.  (See Article 3, Section 3.5, of the California Constitution.)


� New York Public Service Commission, Order Establishing Permanent Rule, Case 97-C-0139 (June 30, 1999).


� These concerns are independent of the issue of geographic deaveraging, which is the subject of a stay order.  The FCC has stayed the rule (47 CFR 51.507(f)) requiring deaveraged rates for interconnection and UNEs until six months after the FCC issues its order implementing high-cost universal service support for non-rural LECs.  (Stay Order, In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket 96-98, released May 7, 1999, ¶ 3) 





� Hopfinger Affidavit, Appendix Network Component Service, p. 3.


� Id., p. 4.


� First Report and Order, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, 11 FCC Rcd 15499  (1996), ¶ 412.
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