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The Office of Ratepayer Advocates (ORA) submits its comments on the draft section 271 Application by Pacific Bell (Pacific)/SBC Communications, Inc. (SBC) and on the supporting draft Brief of SBC.  ORA’s analysis is based on the Telecommunications Act (TA96) itself and on the decisions of the Federal Communications Commission (FCC) in the section 271 Applications of BellSouth Corporation for provision of in-region, inter-LATA services in South Carolina and Louisiana, that of Ameritech-Michigan, and of SBC Communications Inc. in Oklahoma.  ORA has also referred to the Evaluations submitted by the U.S. Department of Justice (DOJ) in each of the four section 271 Applications described above.�  ORA notes that the FCC “is required to give substantial weight not only to the Department of Justice’s evaluation of the effect of BOC entry on long distance competition, but also to its evaluation of each of the criteria for BOC entry under section 271(d)(3) if addressed by the Department of Justice.”  (Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, InterLATA Services in Michigan, hereinafter referred to as the “Michigan Order,” (1997) FCC 97-298, ¶37; 47 USCS 271(d)(2)(A).) 


INTRODUCTION AND SUMMARY OF RECOMMENDATIONS


On February 20, 1998, Managing Commissioner Knight and Administrative Law Judge Reed issued a Joint Ruling (Ruling) addressing issues and establishing a procedural schedule pursuant to TA96 for Pacific/SBC to file its draft section 271 Application with this Commission.  Pacific filed its draft section 271 Application on March 31, 1998.


ORA finds that Pacific has not satisfied all of the checklist items and related requirements found in §271 et al. of the Telecommunications Act of 1996 (TA96).  In addition, ORA finds that Pacific has not met the standards enunciated in the FCC’s §271 decision, referenced above.  Finally, Pacific fails to satisfy the DOJ evaluation criteria.  To facilitate review of any future application by Pacific to enter the interLATA market, this Commission should issue an order detailing the deficiencies in Pacific's current application and listing the specific requirements that Pacific must meet in order to obtain §271 approval.  If Pacific fails to correct those deficiencies before Pacific files at the FCC, the Commission must recommend denial of the section 271 application.


PACIFIC BELL HAS THE BURDEN OF PROOF TO SATISFY SECTION 271


Section 271 places on the applicant the burden of proving by a preponderance of the evidence that all of the requirements for authorization to provide in-region, interLATA services are satisfied.  This burden of proof  remains at all times with the Bell Operating Company (BOC).  (Michigan Order, ¶¶43, 45.)


Applications under Section 271 should be granted only when the local markets in a state have been fully and irreversibly opened to competition.  (See Michigan Order, paragraph 18; see also Evaluation of the U.S. Department of Justice in Application by BellSouth Corporation, BellSouth Telecommunications, Inc., for Provision of In-Region, InterLATA Services in Louisiana, hereinafter referred to as “DOJ Evaluation – Louisiana”  (December 1997), p. iii.)  This standard is “to ensure that the barriers to competition that Congress sought to eliminate in the 1996 Act have in fact been fully eliminated and that there are objective criteria to ensure that competing carriers will continue to have nondiscriminatory access to the facilities and services that they will need from the BOC.”  (DOJ Evaluation -- Louisiana, p. 2.)  Procedures and processes, such as interconnection and the provision of unbundled elements, requiring BOC cooperation must be available, tested and monitored so that compliance can be monitored or non-compliance detected.  (Michigan Order, ¶22.)  Thus, it is the BOC’s willingness to open its local telecommunications markets to competition that will determine Section 271 approval.  (Id. at ¶23.)


PACIFIC’S APPLICATION DOES NOT MEET THE PRE-CONDITIONS OF SECTION 271(c)(1)(A)


The Standards of “Track A” Govern Pacific’s 271 Application


Section 271 requires the FCC to make several findings before allowing a Bell operating company (“BOC”) to provide in-region, inter-LATA services.  As a preliminary matter, the BOC must show that it satisfies the requirements of either section 271(c)(1)(A) or 271(c)(1)(B).  To satisfy section 271(c)(1)(A), also called “Track A”, a BOC must demonstrate that it is providing access and interconnection to its network facilities for the network facilities of one or more unaffiliated competing providers of telephone exchange service.... to residential and business subscribers.  (In the Matter of Application by SBC Communications Inc., Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, Inter-LATA Services In Oklahoma, hereinafter referred to as the “Oklahoma Order,” (1997) FCC 97-228, paragraph 6.)  


Under Section 271(c)(1)(B), or “Track B”, a BOC may seek in-region, interLATA authority on the basis of a statement of generally available terms and conditions of access and interconnection if a number of criteria involving the absence of competing providers is proved.   Pacific has chosen to proceed on this 271 Application using Track A.  There is no dispute that Pacific is eligible to proceed under Track A.  Indeed, ORA believes that Pacific is not eligible to seek section 271 approval under Track B.


Pacific’s Application Fails to Meet the Threshold Requirements of “Track A” Because No Operational Facilities-Based Provider Serves Residential Customers in Multiple Areas of the State


As noted above, Pacific must first prove that it is providing access and interconnection to its network facilities to “one or more unaffiliated competing providers of telephone exchange service... to residential and business subscribers.”  (47 U.S.C. Section 271(c)(1)(A).) For purposes of this pre-condition, local exchange service may be offered by competing providers either exclusively over their own telephone exchange service facilities, or predominantly over their own telephone exchange service facilities in combination with the resale of the telecommunications services of another carrier.  (SBC Communications Inc., et al. v. Federal Communications Commission (D.C. Cir. March 20, 1998), No. 97-1425, slip opinion, p. 7.


The FCC has held that this requirement can be met if “multiple carriers collectively serve residential and business customers.”  (Michigan Order, paragraph 82.)  What constitutes a “competing provider of telephone exchange service”, however, is unclear. 


Section 271(c)(1)(A) does not indicate just how much competition a provider must offer in either the business or residential markets before it is deemed a “competing” provider. Nor does the history of the Telecommunications Act offer any guidance.  (SBC Communications, Inc., et al. v. Federal Communications Commission, supra, at p. 12.)  The FCC has held that “[i]ssues concerning the nature and size of the presence of the competing provider require very fact-specific determinations.”  (Oklahoma Order, ¶14.)  The FCC did say, however, that, “the use of the term ‘competing provider[]’ in section 271(c)(1)(A) suggests that there must be an actual commercial alternative to the BOC in order to satisfy section 271(c)(1)(A).”  (Id.) 


In deciding the 271 Application of SBC Communications to provide in-region interLATA service in Oklahoma, the FCC found no competing provider was offering facilities-based residential service when only four employees of Brooks Fiber Communications were receiving residential service on a test basis.  (Oklahoma Order –¶¶18-20.)  This finding was challenged by SBC, but upheld by the Eighth Circuit Court of Appeal:  “[t]est service provided to only four employees is hardly a commercial alternative.....”  (SBC Communications Inc., et al. v. Federal Communications Commission (D.C. Cir. March 20, 1998), No. 97-1425, slip opinion, p. 12.)


BellSouth attempted to use residential service provided to 19 MCI employees to meet the threshold requirement for in-region interLATA authority in South Carolina.  That claim, too, was rejected by the FCC.  (See Application of BellSouth Corporation, et al. Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, Inter-LATA Services In South Carolina hereinafter referred to as the  “South Carolina Order,” (1997) FCC 97-418, ¶57.)


Pacific claims to have met the standards of Track A in that “[a]t least fourteen competitive local exchange carriers (CLEC) currently provide facilities-based local telephone service in California.  (See Draft Brief, p. 6.)  ORA does not dispute Pacific’s statement that there are facilities-based certificated CLECs in Pacific’s territory and that more than one of them is providing service to business customers in various areas in California.  ORA does not believe, however that Pacific has satisfied the requirement of Section 271(c)(1)(A) that there also be facilities-based competitors offering service to residential customers. 


ORA’s review of Pacific’s compliance with the Track A requirements has been made more difficult by the fact that Pacific’s own filings contain contradictory claims.  In Pacific’s Appendix A Responses, it claims that there are three CLECs offering service to residential customers.  Yet Pacific claims in its draft Brief that six CLECs are offering residential service.  The three CLECS Pacific names in its Appendix A Response state in their own Appendix B Responses that they do not provide residential service.  Four of the six CLECs that Pacific names in its Brief and in the affidavit of George R. Elizondo filed responses to Appendix B.  Three of them stated that they do not offer residential service.  The fourth only offers residential service to its own employees.  As noted above, SBC in Oklahoma and BellSouth in South Carolina have already both attempted to convince the FCC that service provided by a competitor to its employees would satisfy the conditions of Section 271(c)(1)(A) and these arguments have been rejected.  That a CLEC’s employees received residential service is not sufficient proof of compliance with Section 271(c)(1)(A). 


Of the remaining two CLECs Pacific names in its Draft Brief as offering facilities-based residential service, it is ORA’s understanding that Cox California Telecom Inc. (Cox) does offer residential service in a few apartment complexes in Orange County.  This service is offered as part of a bundled offering with high speed data access.  Residential service offered only to a few customers in one county can hardly be termed an “actual commercial alternative” as required to satisfy Section 271(c)(1)(A).  (See Oklahoma Order, ¶14.)  


The other CLEC did not file an Appendix B Response, nor did Pacific provide any information on that CLEC in Elizondo’s affidavit.  As a result, there is no credible evidence in the record to support Pacific’s contention that the sixth CLEC is offering facilities-based residential service within the meaning of Section 271(c)(1)(A).  In fact, given the errors and inconsistencies seen so far in Pacific’s filings, the Commission can only conclude that Pacific has failed to prove that there is, in its territory, a facilities-based provider of residential service.  Consequently, Pacific’s application does not meet the threshold requirements to qualify for in-region, inter-LATA authority.


PACIFIC BELL’S APPLICATION FAILS TO MEET THE REQUIREMENTS OF THE COMPETITIVE CHECKLIST OF SECTION 271


According to Section 271(2)(B), a BOC must prove that all the items on the competitive checklist are “provided or generally offered by” it to other telecommunications carriers.  The FCC has concluded that “a BOC ‘provides’ a checklist item if it actually furnishes the item at rates and on terms and conditions that comply with the Act or, where no competitor is actually using the item, if the BOC makes the checklist item available as both a legal and practical matter.”  (Michigan Order, paragraph 110.)  In addition, the BOC must demonstrate that it is “presently ready to furnish each checklist item in the quantities that competitors may reasonably demand and at an acceptable level of quality.”  (Application of BellSouth Corporation, et al. Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, Inter-LATA Services In South Carolina hereinafter referred to as the  “South Carolina Order,” (1997) FCC 97-418, paragraph 78.)


ORA discusses in detail Pacific’s failure to satisfy all elements of the §271 checklist and related requirements in ORA’s Reply to Appendix A Responses, filed concurrently with these comments.  ORA will not repeat those points here.  However, Pacific’s failure to satisfy all elements of the §271 checklist and related requirements, as a threshold matter, results in the conclusion that Pacific does not provide all checklist items, as required by the FCC.  Neither is Pacific ready to furnish each checklist item in the quantities that competitors demand and at an acceptable level of quality, as required by the FCC.


Nondiscriminatory Provision of Unbundled Network Elements


Congress sought to hasten the development of competition in local exchange markets by including provisions in the Telecommunications Act “to ensure that new entrants would be able to choose among three entry strategies – construction of new facilities, the use of unbundled elements of an incumbent’s network, and resale.”  (Michigan Order, paragraph 332.)  Since many new entrants will not have constructed local networks when they enter the market, the ability of new entrants to use unbundled network elements, as well as combinations of unbundled network elements is “integral to achieving Congress’ objective of promoting competition in the local telecommunications market.”  (Id.)  For example, a new entrant using unbundled network elements (“UNEs”) has the incentive and ability to package and market services in ways that differ from the BOC’s existing service offerings in order to compete in the local market.  (South Carolina Order, paragraph 195.)  In contrast, carriers reselling an incumbent LEC’s services offer the same services the BOC offers at retail.  (Id.)  


To ensure that new entrants have access to unbundled network elements, and combinations of such elements, the FCC must determine that a BOC is meeting its obligation to provide nondiscriminatory access to unbundled network elements, as well as combinations of network elements, prior to granting in-region, interLATA authority.  (Michigan Order, paragraph 334.)  A BOC should be required to “(1) clearly articulate the manner in which it proposes to offer UNEs so that they may be combined, (2) demonstrate that its proposed method is reasonable and non-discriminatory; and (3) establish that it has the practical ability to process orders and provision unbundled elements that are combined by CLECs.”  (DOJ Evaluation – Louisiana, p. 10.)  


The manner in which Pacific provisions UNEs fails to satisfy the Act and the FCC’s requirements by presenting economic and operational barriers to local competition.  Access to Pacific’s UNEs is discriminatory and not on a par with Pacific’s own use of these UNEs in its own retail services.  For example, as noted by Teleport Communications Group(TCG)�, due to a lack of UNE pricing�, TCG is forced to purchase services such as cross-connects and multiplexing under retail tariffs instead of as UNEs.


Competitors assert that Pacific has yet to provide all of the combinations required in their Interconnection Agreements (ICA).  AT&T and MCI state that Pacific has failed to provide unbundled local switching Option C, the ability for the CLEC to perform customized routing.  This combination was to be provided by May 1, 1997.  At the April 21, 1998 section 271 issue meeting conducted by the Telecommunications Division, AT&T and MCI complained about Pacific’s refusal to provide combined UNEs.  According to AT&T, Pacific indicated it did not provide UNE combinations from November 1997 through April 1998 based on Pacific’s interpretation of the 8th Circuit Court’s Opinion.  It was only in April 1998 that Pacific finally reached agreement on providing any combinations.  By failing to provide Local Switching Option C, Pacific has failed to meet the standards set forth in section 271(c)(2)(B).


Pricing of Checklist Items


The competitive checklist set forth in Section 271(c)(2)(B) requires a BOC to provide, among other things, interconnection, access to unbundled network elements, transport and termination, and resale at prices that are cost-based.  (See Michigan Order at paragraph 282; 47 USCS 252(d).)  Specifically, as to interconnection and unbundled network elements, Section 252(d) provides that rates must be “based on the cost... of providing the interconnection or network element ... and may include a reasonable profit.”  (See Michigan Order at paragraph 282.)  


In August 1996, the FCC issued pricing rules for local telephone service.  The rules were challenged in the Eighth Circuit Court of Appeals which held that the FCC had exceeded its jurisdiction, “[b]ecause the [Telecommunications] Act clearly grants the states the authority to set the rates for interconnection, unbundled access, resale, and transport and termination of traffic, the FCC has no valid pricing authority over these areas of new localized competition ...”  (Iowa Utilities Board v. Federal Communications Commission (1997) 120 F. 3d 753, 799, cert. Granted, 1998 U.S. LEXIS 664.)


While this jurisdictional battle moves through the courts, the FCC has decided that, “for purposes of checklist compliance, prices for interconnection and unbundled network elements must be based on TELRIC �principles.”  (Michigan Order, paragraph 290.)  Furthermore, in order for the FCC to find that the statutory standard has been met for Section 271(c)(2)(B)(xiii), the rates not only must be based on total element long-run incremental cost (TELRIC), but also new entrants and BOCs must each be compensated for the use of the other’s network for transport and termination.  (See Michigan Order, paragraph 293.)  


The FCC also requires that rates based on TELRIC principles for interconnection and unbundled network elements be geographically deaveraged to account for the different costs of building and maintaining networks in different geographic areas of varying population density.  (Michigan Order, paragraph 292.)  “Deaveraged rates more closely reflect the actual costs of providing interconnection and unbundled rates... [and] should, therefore lead to increased competition.”  (Id.)  According to the DOJ, geographic deaveraging need not take place immediately, before the Section 271 authority can be granted, but “it must at least be clear that it will be accomplished over some transition period.”  (See DOJ Evaluation – Louisiana, p. 25.)  


The FCC will want to know if the “prices were based on completed cost studies, as opposed to interim prices adopted pending the completion of such studies.”  (Michigan Order, paragraph 294.)  For those states that have not yet adopted forward-looking economic cost approaches, a BOC must demonstrate “that its current prices are, and future prices will be, supported by a reasoned application of the appropriate methodology.”  (See Michigan Order, ¶288; Evaluation of the U.S. Department of Justice in Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Services in South Carolina, hereinafter referred to as DOJ Evaluation – South Carolina, pp. 33-34.)  According to the DOJ, rates for interconnection and access to unbundled elements must be “just, reasonable, and non-discriminatory” and “based on the cost (determined without reference to a rate of return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable);” such rates “may include a reasonable profit.”  (DOJ Evaluation – South Carolina, p. 34.)  If the prices for unbundled network elements are “derived through a methodology other than a forward-looking economic cost methodology,” the DOJ cannot conclude that the market is fully open to competition unless, after consideration of the reasoning behind the prices on a case-by-case basis, the DOJ is able to determine that the alternative standard on which prices are based is consistent with the 1996 Act and “permits entry and effective competition by efficient firms.”  (DOJ Evaluation – South Carolina, p. 36.)  


Forward-looking economic costs must also be reflected in non-recurring charges assessed in the provision of unbundled network elements and interconnection (in providing collocation, for example) and in the provisions of resale.  A BOC will not qualify for inter-LATA authority unless it can demonstrate that its non-recurring charges are forward-looking.  (Michigan Order, ¶296.)


Finally, prices for resold services must be set at the retail rates less the  portion attributable to reasonably avoidable costs.  Resellers should not be required to compensate a BOC for the cost of services, such as marketing, that resellers perform.  (Michigan Order, paragraph 295.)  The FCC will conclude that a BOC has failed to meet the requirements of the competitive checklist if it does not have appropriate rates for resale services.


Pacific’s prices for interconnection do not meet the forward-looking incremental cost standard.  The current UNE non-recurring charges (NRC) are those in the ICAs.  The NRCs in the ICAs are not cost based, and have since been reduced by an order of magnitude in Pacific’s own NRC/Changeover Cost Studies.  These matters are currently the subject of heavily contested administrative proceedings and far from any Commission decision.  For the determination of whether Pacific’s UNE NRCs are based on cost, it is necessary to use only the effective charges: the charges CLECs face in the ICAs today.  Although the NRCs in the ICAs are purportedly based on total service long-run incremental cost (TSLRIC), they are grossly inflated for two reasons.  First, they contain retail related costs, that should not be borne by competitors and are not allowed in a proper TELRIC cost study.  Second, the NRCs are not forward-looking and are based on an archaic manual system of processing orders which results in unacceptably high NRC rates.  Pacific’s NRCs should be based on the lower costs of the automated electronic systems that are being developed and implemented.  Prices based on the appropriate costs will not be available for some time, due to the schedules in the OANAD and OSS/OII proceedings.  Only after 1) NRC/Changeover/OSS costs are approved by the Commission; and 2) the final UNE pricing decision is issued, will UNE rates and NRCs that are cost based be possible.  Hearings to determine UNE prices for Pacific are scheduled to begin May 18, 1998.  A decision is not anticipated earlier than December, 1998.


Prices based on statewide average loop costs are not in compliance with §252(d)(1)(2)(i) of the Act, which requires that prices be based on cost.  Rates that are not geographically deaveraged put CLCs in a price squeeze.  Pacific is able to enjoy the lower costs of providing retail services in the lower cost areas while its competitors must pay the higher statewide average costs.  The Commission has recognized that some costs, such as loops, exhibit wide differences depending on the network characteristics and density of a given service area.  (UNE Interim Costing Decision, D.98-02-016, p. 88, section IX.A).  The Commission acknowledged that geographic deaveraging was important, but due to the complexity of the issues involved elected not to consider it in the 1996 OANAD Pricing Hearings.  Parties were, however, instructed to submit their own proposals for geographic deaveraging in their 1997 UNE cost studies.  AT&T/MCI proposed their own deaveraging methodology based on the Hatfield Model.  The Commission rejected the Hatfield Model as well as its conclusions, including its methodology for geographic deaveraging of UNE costs.  AT&T/MCI, while vigorously supporting geographic deaveraging, opposed Pacific’s methodology as not being cost based�.  The Commission shared some of AT&T/MCI’s concerns about Pacific’s methodology.  The result was that the Commission rejected geographic deaveraging in the UNE decision for the time being.  The rejection of geographic deaveraging by this Commission makes it impossible for CLCs to purchase UNEs based on their true underlying incremental costs.  This rejection places purchasers of UNEs such as loops, whose costs vary by geography, at a definite disadvantage to Pacific, which is not held to this standard in its self provisioning of those elements as components of its retail/resale services.  This discriminates against Pacific’s competitors and does not comply with section 271(c)(2)(B)(ii), nondiscriminatory access to network elements.  


This Commission, in its rejection of geographic deaveraging in its UNE decision, did not rule out the granting of geographic deaveraging at some undisclosed time in the future.  There is no clear indication of when that might be.  In the comments of the DOJ to the FCC on the South Carolina application for interLATA authority, the DOJ found that:


“Geographic deaveraging need not take place before section 271 authority can be granted.  But it must at least be clear that geographic deaveraging will be accomplished over some transition period.”  (FCC Memorandum Opinion and Order, Docket No. 97-208, on BellSouth Corporation 271 Application, released December 24, 1997.)


Obviously, California does not have a plan for a transition period to geographically deaverage rates at this point in time.


Pacific Does Not Provide Interconnection Of Its Competitors’ Facilities Or Equipment At Parity With Itself 


Section 251(c)(2)(c) of TA96 provides that:


each incumbent local exchange carrier has . . . [t]he duty to provide for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection. 


47 U.S.C. § 251(c)(2)(c)


In Iowa Utilities Board et al. v. Federal Communications Commission, 120 F.3d 753, 812 (1997), cert. granted, 1998 U.S. LEXIS 664, the Eighth Circuit United States Court of Appeals struck down the FCC’s Superior Quality Rules, which rules required incumbent local exchange carriers (“ILECs”) to provide network interconnection to requesting competitors at a quality superior to that the ILEC provided itself.  The Eighth Circuit held that although the Act requires an ILEC to provide interconnection to its competitors, the Act only mandates that the ILEC provide interconnection to its competitors on a level which is equal in quality to that which ILEC provides itself.  Id.  Moreover, the Eighth Circuit held  that such interconnection need only be made to the ILEC’s existing network and not to an unbuilt superior network.  Id. at 813.  Nevertheless, the Eighth Circuit did acknowledge that a competitor may negotiate to receive superior quality interconnection to the network.  Id. at 812.  The Eighth Circuit interpreted Section 251(c)(2)(c) as a floor below which the quality of interconnection an ILEC provides its competitors may not go.  Id. at 812.


ORA does not dispute that Pacific offers to negotiate interconnection agreements that comply with the requirements of sections 251(b) and (c) and 271(c)(2)(B)(i).  However, Pacific’s compliance with the terms of those agreements is a different matter.  Pacific has not met the parity standard with regard to quality and reliability of interconnection elements.  Virtually all the facilities-based CLCs who filed responses to the Appendix B questions complained of service quality failures and delays in facilities provisioning on the part of Pacific.  For example, Pacific measures “percentage missed due dates” for trunking requests. (See Pacific Response to Q.VI.(B)(2))  However, its performance on this standard is the subject of a Petition for Modification of D.95-12-056 in the Local Exchange Competition docket filed by Cox.  Cox alleges that Pacific unilaterally changes the order due date, and thus avoids incurring an Intercompany Interconnection Held Service Order (IIHSO).  Pacific is required to report IISHOs to the Commission, pursuant to General Order 133.  


Pacific’s Provision of Interim Number Portability Is Not At Parity


Before it can qualify to provide in-region interLATA service, Pacific must provide “interim number portability through remote call forwarding, direct inward dialing trunks, or other comparable arrangements, with as little impairment of functioning, quality, reliability, and convenience as possible”  (See 47 USCS 271 (c)(2)(B)(xi).)  Number portability is critical to the development of meaningful competition; lack of number portability or inferior quality of number portability when switching from the BOC to a competitor would constitute a major disincentive for customers to change their local exchange provider.  (See Michigan Order, ¶342; Evaluation of the U.S. Department of Justice in Application of SBC Communications Inc. et al. Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in the State of Oklahoma, hereinafter referred to as “DOJ Evaluation – Oklahoma”, (May 1997), p. 35.)


In evaluating the section 271 Application of SBC, the DOJ found that SBC had a number of agreements with competitors “purporting to provide interim number portability”, but that the experience was not “encouraging.”  (See DOJ Evaluation – Oklahoma, p. 35.)  For example, one competitor’s customers experienced delays of up to several hours between the disconnection (for billing purposes) and the reconnection of the customer’s line with remote call forwarding.  Failures of this sort, as the DOJ noted, can be very disruptive to users, especially business customers, and may discourage them from switching providers.  (Id. at p. 35-36.)   


The FCC did not address the number portability issue in the SBC/Oklahoma 271 Application, rejecting the Application as inadequate long before it reached that item on the checklist.  (See Oklahoma Order, ¶66.) The FCC did discuss the number portability issue in its Michigan Order, however.  


In its section 271 Application, Ameritech claimed that it met the requirement of checklist item (xi) because it was providing interim number portability to competing carriers primarily via Remote Call Forwarding (RCF) and Direct Inward Dialing (DID), and planned to begin implementation of long-term number portability in Michigan in the fourth quarter of 1997.  (See Michigan Order, ¶339.)  AT&T, Brooks Fiber and Sprint raised a number of factual and legal issues regarding Ameritech’s provision of number portability.  Specifically, those parties contended that Ameritech failed to comply with its obligation to provide number portability by: (1) not offering Route Index – Portability Hub as an interim number portability method; (2) delaying for more than a year the provision of DID with signaling using Signaling System 7 protocol; and (3) using interim rates for number portability, pending the Michigan Commission’s decision on the appropriate cost recovery for number portability.  (Id. at ¶340.)


Since the FCC concluded that Ameritech did not meet the other elements of the competitive checklist, it did not reach the merits of the number portability allegations.  The FCC did caution other applicants, however, that it would “take very seriously any allegation that a BOC is failing to meet its current obligation to provide number portability through transitional measures pending deployment of a long-term number portability method.... [and] will examine carefully the status of the BOC’s implementation of a long-term number portability method.”  (Id. at ¶¶341 - 342.)  Specifically, the FCC warned that “[i]t is not sufficient for an applicant to assert summarily in its application that it plans to deploy long-term number portability, without providing adequate documentation that it has undertaken reasonable and timely steps to meet its obligations in this area.” (Id. at paragraph 342.)  The FCC also set forth the issues it expected to be addressed, at a minimum, in the BOC’s detailed implementation plan.  These include: the BOC’s schedule for intra- and inter- company testing of a long-term number portability method, the current status of the switch request process, an identification of the particular switches for which the BOC is obligated to deploy number portability, the status of deployment in requested switches, the schedule under which the BOC plans to provide commercial roll-out of a long-term number portability method in specified central offices in the state, and evidence demonstrating that the BOC will provide nondiscriminatory access to OSS to support the provision of number portability.  (Id.)


Pacific has failed to meet the requirements §271(c)(2)(B)(xi). It is not provisioning interim number portability via directory number call forwarding (DNCF) to CLCs at parity with the quality of call forwarding service it provides to its own customers.  (See Appendix B Responses of Brooks, ICG Telecom, Nextlink, Pacwest and TCG).  Additionally, implementation of permanent LNP in California has been delayed by the inability of the selected vendor (Perot Systems) to perform and the subsequent selection of Lockheed Martin to replace Perot.  Although Pacific is not responsible for the vendor problems, the fact remains that implementation of permanent LNP in California has been delayed.  Pacific’s revised implementation schedule is the subject of a request filed with the FCC.  The request seeks waiver of the FCC’s implementation schedule for LNP and approval of Pacific’s revised implementation schedule.  The FCC has not yet acted upon Pacific’s waiver request.


PACIFIC FAILS TO PROVIDE NONDISCRIMINATORY ACCESS TO OPERATIONS SUPPORT SYSTEMS


To compete in the local exchange market, new entrants must be able to provide service at a price and quality level that is attractive to potential customers.  Incumbent local exchange carriers use a variety of systems, databases and personnel, collectively referred to as “operations support systems” or “OSS”, to provide service to their customers.  New entrants that use resale services or unbundled network elements obtained from the incumbent local exchange carrier must have access to the functions performed by the operating support systems to compete with the incumbent local exchange carriers.  (Michigan Order, paragraphs 129, 130.)   


Incumbent local exchange carriers have a duty to provide unbundled network elements under terms and conditions that are nondiscriminatory, just and reasonable, and to offer resale services without imposing any limitations or conditions that are nondiscriminatory or unreasonable.  (Michigan Order, paragraph 130; 47 USCS Section 251(c).)  To meet this nondiscriminatory standard for OSS, “an incumbent LEC must provide to competing carriers access to OSS functions for pre-ordering, ordering, provisioning, maintenance and repair, and billing that is equivalent to what it provides iteself, its customers or other carriers.”  (Michigan Order, paragraph 130.)  Network elements, including OSS functions, must be provided on “terms and conditions that provide an efficient competitor with a meaningful opportunity to compete.”  (Id.)


Section 271 requires the FCC to determine whether a BOC has satisfied its duty to provide nondiscriminatory access to OSS functions.  The OSS functions provided by the BOC to competing carriers must sufficiently support each of the three modes of competitive entry strategies established by the Act:  interconnection, unbundled network elements, and services offered for resale, without favoring one mode of entry over another.  (Michigan Order, paragraph 133.)  


In assessing a BOC’s OSS, the FCC will consider all of the automated and manual processes a BOC has undertaken to provide nondiscriminatory access of OSS functions to competing carriers.  (Michigan Order, paragraph 134.)  Several components are involved beginning with “ point of interface (or ‘gateway’) for the competing carrier’s own internal operations support systems to interconnect with the BOC; any electronic or manual processing link between that interface and the BOC’s internal operations support systems (including all necessary back office systems and personnel); and all of the internal operations support systems (or ‘legacy systems’) that a BOC uses in providing network elements and resale services to a competing carrier.  (Id.)  The FCC will evaluate all of the processes used by the BOC to determine if the BOC has deployed the necessary systems and personnel to provide sufficient access to each of the necessary OSS functions and whether the BOC is adequately assisting competing carriers to understand how to implement and use all of the OSS functions available to them.  (Michigan Order, paragraph 135-163.)  The FCC must also determine “whether the OSS functions that the BOC has deployed are operationally ready, as a practical matter.”  (Id. at paragraph 136.)  


Pacific also fails to meet the parity standards of the Act in its provision of OSS to the CLECs.  Pacific does not make available for any CLEC OSS interfaces equivalent to the interfaces Pacific uses for itself.  Pacific fails to provide CLECs with the same pre-ordering, provisioning, maintenance and repair, and billing that Pacific employs for its retail operations.  These problems are far from resolved and are the subject of the OSS/OII, R.97-10-016/I.97-10-017.  In D.97-09-113, the Commission resolved combined complaints by MCI, AT&T and Sprint against Pacific for the provisioning of resale local exchange service.  The decision denied the complaints, even though it concluded that parity did not exist, based on the absence of specific performance standards or a timeline for achieving parity.  The Commission subsequently directed the preparation of an OII to establish OSS performance measurement and other standards.  Pacific admitted it had not achieved parity in providing local exchange resale service to competitors.  (D.97-09-113, mimeo, p. 29.)


To accept Pacific’s poor performance in providing OSS as being at parity at this time would remove any incentive Pacific might have to develop parity standards and cooperate in their maintenance and monitoring in the OSS/OII now underway.  After appropriate performance measurement and reporting standards are developed in the OSS OII, the Commission will be able to determine what constitutes “parity” with Pacific’s own OSS provisioning and consequently evaluate the quality of OSS Pacific provides to CLCs.


PACIFIC BELL’S APPLICATION DOES NOT COMPLY WITH THE SEPARATE AFFILIATE REQUIREMENT FOR LONG DISTANCE


In addition to meeting all of the requirements of the competitive checklist, Pacific must demonstrate that “the requested authorization will be carried out in accordance with the requirements of section 272.”  (See 47 USCS 271(d)(3)(B).)  Section 272 requires a BOC to provide certain interLATA services through a separate affiliate, and establishes structural and nondiscrimination safeguards designed to prevent anti-competitive discrimination and cost-shifting.  (Michigan Order, ¶344.)  The purpose of Section 272 is to ensure that competitors of the BOCs will have nondiscriminatory access to essential inputs on terms that do not favor the BOC’s affiliates, and, at the same time, discourage and facilitate the detection of improper cost allocation and cross-subsidization between the BOC and its section 272 affiliate.  (Id. at ¶346.)   As the FCC has noted with concern, “a BOC may have an incentive to discriminate in providing exchange access services and facilities that its affiliate’s rivals need to compete in the interLATA telecommunications services and information services markets.”  The requirements of Section 272, therefore, are of crucial importance to promoting competition in all telecommunications markets.  (Id. at paragraphs 345 - 346.)  


Pacific, however, states that the “Act does not empower the Commission to require full section 272 compliance before a BOC receives interLATA authorization.”  (See draft Brief, p. 57, footnote 23.)  Pacific’s unconvincing justification is that Section 271(d)(3)(B) uses the future verb tense. 


Section 271(d)(3) states that “[t]he Commission shall not approve the authorization requested in an application submitted under paragraph (1) unless it finds that ... the requested authorization will be carried out in accordance with the requirements of Section 272.”  Thus, the Act directs the FCC to make a predictive judgment regarding the future behavior of the BOC; it does not allow the BOC  to postpone compliance with Section 272.  If the BOC is not in compliance with the separate affiliate requirements at the time of filing its 271 Application, then the FCC has no basis for a finding that the BOC will comply with the separate affiliate requirements after receiving interLATA authority.  A BOC’s “promises of future performance ... have no probative value in demonstrating its present compliance with the requirements of section 271.”  (See Michigan Order, ¶55.)  “In order to gain in-region, interLATA entry, a BOC must support its application with actual evidence demonstrating its present compliance with the statutory conditions for entry, instead of prospective evidence that is contingent on future behavior.”  (Id.)  


In making its predictive judgment of order regarding the BOC’s future behavior, the FCC will look to “past and present behavior of the BOC applicant as the best indicator of whether it will carry out the requested authorization in compliance with the requirements of section 272.”  (Michigan Order, ¶347.) 


The Commission cannot ensure that there is no improper cost allocation and/or cross subsidization without an audit.  ORA recommends that the Commission require an audit by an independent auditor, under the supervision of ORA and funded by Pacific Bell Communications (PBCOM), in conjunction with the New Regulatory Framework (NRF) audit to ensure compliance with the separate affiliate requirements.  Pacific’s assertion that it is in compliance with  section 272 is not verifiable absent such an audit.� 


In a past audit, Pacific was found not to have procedures in place that would prevent cross-subsidization.  On November 13, 1991, the National Association of Regulatory Commissioners adopted Resolution Number 8 calling for an Audit of the Seven Regional Bell Operation Companies’ affiliated transactions.  The audit performed by the staff of the Commission resulted in a report entitled “An Audit of the Affiliate Interests of the Pacific Telesis Group”, issued July 26, 1994.  In that audit, staff found in the area of research organizations, that systems and procedures did not appear to be adequate to ensure that cross subsidizations would not occur.  The audit found Pacific’s recording process to be arbitrary and its internal controls over the accounting and tracking processes weak, raising questions on the integrity of Pacific’s accounting system for regulatory purposes in the area of research and development.  Specifically, Pacific’s subject matter experts performing work on both competitive and non-competitive projects had not been correctly segregating their time between the two business sectors, Pacific could not reconcile research and development expenses tracked with the recorded amounts in its regulatory books of accounts, and mapping of project costs to produce applications or to FCC accounts were not readily available for review.


For enhanced services, the audit raised concerns that costs incurred prior to the market feasibility stage were not captured as product costs, because enhanced services related expenditures were co-mingled with other operating expensed budget from baseline budgets, and thus borne by ratepayers.  Additionally, in the area of yellow page organizations, the audit questioned Pacific Telesis Group’s corporate strategy of transferring regulated activities funded by ratepayers to an essentially non-regulated subsidiary, as in Pacific Bell Directory’s research and development and associated activities in electronic publishing and other emerging technology in the directory field being transferred to Pacific Bell Information Services, resulting in the potential loss of other revenues to ratepayers.  The audit was concerned that regulatory rules might not be adequate to prevent or deter similar situations from occurring.  Although the audit was limited, the findings raise similar concerns about compliance with Section 272 requirements and Commission affiliate transactions requirements.   


LEGAL STANDARD FOR COMPLYING WITH 47 U.S.C. § 271(D)(3)(C)


The FCC Must Determine That Pacific’s Entry the InterLATA Market Is Consistent With The Public Interest, Convenience And Necessity 


As part of its review of Pacific’s Application, the FCC must determine that:


The requested authorization [Pacific’s entry into the interLATA market] is consistent with the public interest, convenience and necessity.


47 U.S.C. § 271(d)(3)(c)


In the Section 271 review process, this public interest determination is a separate inquiry from whether Pacific has completed the 14-point checklist. (See, FCC Order 97-298 at ¶389 (“Michigan Order”).)   


The FCC has broad discretion in undertaking a public interest analysis.  (Michigan Order at ¶384, citing, FCC v. RCA Communications, Inc., 346 U.S. 86, 90 (1953).)  In the Michigan Order, the FCC described its method of undertaking its public interest inquiry.  (See, Michigan Order at ¶¶381-402.)


As a preliminary matter, the FCC stated that pursuant to its statutory mandate it would give substantial weight to the DOJ’s recommendation concerning what factors the FCC should consider to determine whether public interest criterion is satisfied.  (See, Michigan Order at ¶¶37 and 383.)  The DOJ public interest inquiry asks:  Are markets fully and irreversibly open to competition?  (See, Michigan Order at ¶42; FCC Order 98-17 at ¶18, FCC Order 97-418 at ¶36.)  Although the FCC affords any DOJ recommendation substantial weight, a DOJ recommendation does not have a preclusive effect.  (See, Michigan Order at ¶383.)


The FCC also conducts an independent inquiry on a case by case basis.  This inquiry involves a balancing test of several factors.  (Michigan Order at ¶391.)  These factors include (1) the status of market opening measures in the relevant local exchange market.  (Michigan Order ¶385); (2) the extent of the factual record which shows that the local telecommunications market is, and will remain, open to competition  (Michigan Order ¶386); (3)  the availability to new entrants of all procompetitive entry strategies (Michigan Order at ¶387);  and (4) the effect of the Bell Operating Companies’ entry on  competition in the long distance market.  (Michigan Order at ¶388.)


Pacific’s Local Exchange Markets Are Not Fully And Irreversibly Open To Competition


Pacific has not demonstrated that its local exchange markets are fully and irreversibly open to competition, as discussed supra.  Moreover, the Answers submitted by CLCs in response to Appendix B February 20, 1998 Ruling show that the local exchange markets in Pacific’s territory are not fully or irreversibly open to competition.


ORA does not dispute that Pacific is making available many of its retail services to CLCs for resale.  However, three major problems remain to be resolved before Pacific can be said to have satisfied this item: failure to achieve OSS parity; failure to resell all retail services, such as voicemail and inside wire repair; and implementation of pricing that complies with the FCC “avoided cost” standard.


Resale Problems


Pacific has not satisfied the requirement that its resale services be provisioned at parity with the provisioning of its retail services provided to end-users.  Several CLCs discussed specific failures of parity in their Appendix B responses.  (See Appendix B Responses of LCI, TCG, Pacwest, Sprint, Time-Warner and Working Assets.)  Until Pacific upgrades its OSS interfaces and internal processing protocols to provide parity for resold services, it cannot satisfy this checklist item.


Pacific is also not making all of its retail services available to CLCs for resale.  Resale of services has been litigated in the Local Exchange Competition docket.  ORA and many other parties believe that Pacific should be required to offer its voicemail and inside wire repair services for resale in order to comply with the requirements of TA96 and FCC decisions on other section 271 applications.  


Finally, Pacific’s pricing of resale services does not comport with the requirements of TA96.  TA96 requires that retail services be offered at wholesale rates.  (See Michigan Order, ¶294.)  The wholesale rates should be the retail rates less the “avoided costs”  Pacific currently prices its resale offerings subject to an interim proxy discount of 17%, as ordered by D.96-03-020.  ORA believes that this Commission must approve, and Pacific implement, cost-based “avoided cost” wholesale rates in order to meet the requirements of the Act.  Testimony on avoided cost pricing has been submitted in the OANAD docket, but a decision has not yet been issued.  For all of the foregoing reasons, it is clear that Pacific has not met the requirements of §271(c)(2)(B)(xiv).         


Collocation Problems


ORA also believes that Pacific is not providing collocation in its central offices in a non-discriminatory fashion, as required by the Act.  Collocation is critical to a competitor’s ability to provision facilities-based service to its customers by purchasing and accessing UNEs from Pacific.  It is obvious from both the Appendix B responses filed by the facilities-based CLCs and Pacific’s own statements that Pacific is not providing reasonable non-discriminatory physical collocation to CLCs at a number of Pacific central offices. Pacific states that it has provisioned physical collocation at 89 central offices, however it neglected to mention that it has denied physical collocation at 59 other central offices.  Many of these offices where Pacific has denied collocation are located in highly competitively desirable areas.   


The facilities-based CLCs who filed responses to the Appendix B questions recited a litany of problems in obtaining physical collocation from Pacific. ORA will not repeat them here, but observes that the detailed recitations of denials of space, service failures and unreasonable delays in providing collocation clearly document that Pacific has failed to provide reasonable and non-discriminatory collocation.  ORA contrasts the extensive CLC comments on this issue with the minimal Pacific response to Q.III(9)-(12).      


Pacific has only described the process and time frame it uses for assessing and processing CLC requests for physical collocation.  It has not provided an equivalent description of the process and timing Pacific utilizes for provisioning physical collocation requests from its affiliates.  Affiliate collocation provides the best available parity proxy for CLC collocation, since Pacific cannot generally be said to “collocate” its own equipment in its own central offices.  Absent such affiliate information, this Commission lacks a critical standard with which to measure and evaluate Pacific’s treatment of affiliates versus non-affiliate CLCs in order to determine whether Pacific is indeed providing CLCs with non-discriminatory access to its central offices.


Pacific has also failed to meet the requirements of §251(c)(6), because it is reserving space for its own future use and consequently denying CLC collocation requests in central offices.  Pacific is required to treat all requests for space equally, including its own requests.  Reserving space for its own expected future use, when such reservation is not provided to CLCs, is discriminatory and thus violates the requirements of TA96. The anti-competitive impacts of Pacific’s practice of reservation for future use are greatly enhanced by the two year time frame. (See Pacific Response to Q.III.(12).)  Denial of space in the central office today when Pacific does not plan on using the space for up to two years later provides a very effective method for thwarting development of facilities-based competition.  Indeed, the FCC noted this very point with regard to access to rights-of-way in the First Report and Order at paragraphs 1168 and 1170:


“Allowing the pole or conduit owner to favor itself or its affiliates with respect to the provision of telecommunications or video services would nullify, to a great extent, the non-discrimination that Congress required.”  (First Report and Order, ¶1170; 47 USCS 224 (a)(4).)


No exception is allowed for the benefit of an 


“[i]ncumbent LEC, for example, to reserve space for local exchange service to the detriment of a would-be entrant into the local exchange business.”  (Id. at ¶1170.)


The Facilities-Based Carrier Coalition filed a Motion in the Local Exchange Competition docket requesting that the Commission establish a procedure for handling ILEC denials of collocation requests.  ORA supported the Motion, and continues to urge the Commission to move forward with establishing a process for reviewing and evaluating denials of requests for collocation.  Such a process would allow the Commission to create a record that complies with the requirements of §251(c)(6) of TA96.    


With regard to virtual collocation, Pacific states that it is just beginning to provision virtual collocation and thus has no information to offer in this area.  Although Pacific has received 22 requests for virtual collocation, none of these requests have been granted to date.  In view of the delays in provisioning and denials of requests for physical collocation, as well as the lack of information on “parity” of both physical and virtual collocation, it is clear that Pacific has not satisfied the requirement of §251(c)(6) at this time.


ORA believes that local competition, when it exists in California, and Pacific’s entry into the long distance market, after Pacific has cleared the §271 hurdle and is in compliance with Public Utilities Code section 709.2, will benefit California consumers.  However, until markets are fully and irreversibly open to competition, the standard recommended by the Department of Justice, it is not in the public interest to permit Pacific long distance entry.  (See FCC Order 97-298, ¶42; FCC Order 98-17, ¶18; FCC Order 97-418, ¶36.)


Pacific believes its entry into the interLATA market will have compelling benefits for consumers that have not received the benefits of competitive responses by interexchange carriers in the oligopolistic interLATA market.  ORA is not persuaded by Pacific’s claims that interexchange carriers’ disregard of the interests of low volume users would be overcome by Pacific’s entry into the long distance market.


The Public Interest Factors Identified by the FCC Weigh Heavily Against Authorizing Pacific to Enter the InterLATA Market


ORA believes that local competition, when it exists in California, and Pacific’s entry into the long distance market, after Pacific has cleared the §271 hurdle and is in compliance with Public Utilities Code section 709.2, will benefit California consumers.  However, until markets are fully and irreversibly open to competition, the standard recommended by the Department of Justice, it is not in the public interest to permit Pacific long distance entry.  (See FCC Order 97-298, ¶42; FCC Order 98-17, ¶18; FCC Order 97-418, ¶36.)  For the reasons discussed supra and in ORA’s Appendix A reply, Pacific’s entry is not consistent with the public interest at this time.


CONCLUSION


ORA finds that Pacific has not satisfied all of the checklist items and related requirements found in section 271 et al. of the Telecommunications Act of 1996 (TA96).  In addition, ORA finds that Pacific has not met the standards enunciated in the FCC’s section 271 decision, referenced above.  Finally, Pacific fails to satisfy the DOJ evaluation criteria.  To facilitate any future application by Pacific to enter the interLATA market, this Commission should issue an order detailing the deficiencies in Pacific's current application and listing the specific requirements that Pacific must meet in order to obtain §271 approval.  If Pacific files this its 271 application with the FCC before it corrects those deficiencies, the Commission must recommend denial of that application.
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� Response of Teleport Communications Group to Joint Managing Commissioner’s and Assigned ALJ’s Ruling, Filed March 31, 1998, Section B, Page 4.


� Hearings on ONAD UNE pricing are not expected to begin until May 18, 1998.


� Total Element Long-Run Incremental Cost


� Joint Comments of AT&T Communications of California, Inc, and MCI Telecommunications Corporation on the December 23, 1997, Proposed Decision of ALJ McKenzie.  Filed January 16, 1998., page 20


� The Commission ordered the NRF audit in D.94-06-011, as modified by D.96-05-036, at the conclusion of the first triennial review.  ORA submitted its revised audit plan on August 6, 1996 to the Executive Director, pursuant to D.96-05-036.  ORA has not received authority to commence that audit.  The Commission should approve the audit plan immediately. ORA recommends an audit of PBCOM’s actual transactions and relationship with Pacific be conducted within the time frame contemplated for completing the review of the NRF audit.
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