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The Office of Ratepayer Advocates (ORA) submits this reply to the Appendix A responses of Pacific Bell (Pacific).  ORA finds that Pacific has not satisfied all of the checklist items and related requirements found in §271 et al. of the Telecommunications Act of 1996 (TA96).  To facilitate any future application by Pacific to enter the interLATA market, this Commission should issue an order detailing the deficiencies in Pacific's current application and listing the specific requirements that Pacific must meet in order to obtain §271 approval.

INTRODUCTION

On February 20, 1998, Managing Commissioner Knight and Administrative Law Judge Reed issued a Joint Ruling (Ruling) addressing issues and establishing a procedural schedule pursuant to the Telecommunications Act of 1996 (TA96 or ACT) for Pacific Bell/SBC Communications Inc. (Pacific/SBC) to file its draft §271 Application with this Commission.  The Ruling also ordered Pacific to file responses to a series of questions contained in Appendix A.  Pacific filed its Appendix A Responses on March 31, 1998.  In its Responses, Pacific claims that it has implemented all of the §271 competitive checklist items.  Pursuant to the Ruling, ORA replies to Pacific’s Appendix A Responses.  To the extent that Pacific’s statements in its draft Application differ from or are more comprehensive than Pacific’s responses to the Appendix A questions, ORA addresses those statements in its comments on Pacific’s draft Application.

PACIFIC/SBC HAS NOT MET ALL OF THE §271 CHECKLIST REQUIREMENTS

ORA discusses each checklist item in detail below.  Pacific has made significant progress in a number of areas over the past two years.  However, much yet remains to be done.  Indeed, ORA is surprised that Pacific/SBC chose to file its §271 applicantion at this point in time, when it obviously cannot comply with many of the checklist requirements.  This filing is premature.  The Commission must therefore recommend denial of the §271 application when Pacific files it with the FCC.  ORA’s analysis of Pacific’s Appendix A Responses indicates that at the current time, Pacific can satisfy the following requirements: 

§271(c)(1)(A) with regard to facilities-based business competitors, but not with regard to facilities-based residential competitors;

§271(c)(2)(B)(iii) with regard to nondiscriminatory access to the poles, ducts, conduits; and rights-of-way; 

§271(c)(2)(B)(vii) with regard to 911 access and operator call completion services;

§271(c)(2)(B)(x) with regard to access to signaling and databases needed for call routing and completion.

	Additionally, ORA’s analysis of Pacific’s Appendix A Responses indicates that Pacific may reasonably be expected to satisfy the following requirements by performing certain additional tasks:

§271(c)(2)(B)(ix) with regard to non-discriminatory access to telephone numbers;

§271(c)(2)(B)(xi) with respect to provision of number portability;

§271(c)(2)(B)(xii) with respect to local dialing parity; and

§271(c)(2)(B)(xiii) with regard to reciprocal compensation arrangements.

ORA replies to Pacific’s Appendix A Responses by the topic headings contained in the Ruling.

State of Local Competition, Pursuant to Section III(A) 34 of the Ameritech/ Michigan Order

ORA’S POSITION ON THE STATE OF LOCAL COMPETITION:  There Is Some Competition In The Business Sector And Virtually No Competition In The Residential Sector

Local competition exists minimally for business customers and virtually not at all for the overwhelming majority of residential customers.  Despite the fact that the local exchange market was opened to competition over two years ago, it is clear that Pacific retains the lion’s share of all existing access lines in its incumbent local exchange carrier (ILEC) service territory.  Overall access line growth in California continues to be high.  Pacific also captures the vast majority of that growth.  (See Attachment A.)  Pacific/SBC has enjoyed substantial revenue growth recently, with corresponding growth in shareholder value.  Contrary to Pacific’s oft-repeated claim that competition will harm its revenues and the value of its core business holdings, it is obvious that Pacific has experienced robust growth in both areas over the last two years.  (See Response to Q.II.A.4.)  Even Pacific’s own estimate of its access line market share (which ORA believes overstates Pacific’s loss of market share) demonstrates that it retains virtually all the access lines in its service area. (See Response to Q.II.A.3.)

Pacific states that there are a number of CLCs who currently hold CPCNs to provide service in Pacific’s territory, for resale, facilities-based, or both. However, the mere existence of CPCN-certificated potential competitors does not equate to the presence of actual robust local exchange competition.  ORA does not dispute that there are CLCs in the market offering service to business users. Unfortunately, as Pacific itself notes, there are very few CLCs offering service to residential users. (See Response to Q.II.A.6.)  Interestingly, the three CLCs that Pacific cites as offering residential service state, in their own responses to the Appendix B questions, that they in fact do not offer residential service.  While the state of competition for business customers is anemic at best, the condition of residential competition could properly be described as “terminal.”  The inadequate margins for resale, coupled with Pacific’s high non-recurring charges for unbundled network elements (UNE), unacceptably poor quality operations support systems (OSS) provisioning to CLCs, and discriminatory access to UNEs have successfully impeded broad-based market entry by competitors.  Indeed, several CLCs who sought to serve residential customers, such as Sprint, MCI, and Working Assets,  entered the market with a bang, and are now exiting it with a whimper.  These companies invested substantial sums in California in order to provide service to residential (and business) customers, yet they are now ceasing or have already ceased marketing their services to new customers.  This situation clearly indicates that local exchange competition has not materialized to any significant degree. 

Pacific’s assertion that permitting it to enter the interLATA market will stimulate the CLCs to compete more vigorously is ludicrous.  The CLCs have already sought to do just that, but have been thwarted by Pacific’s ability to degrade service quality to CLC customers by virtue of its control of the embedded network facilities and numbering resources.  Pacific’s claim that its entry into the interLATA market will be the catalyst that will spur the CLCs “[t]o meet this competitive threat” and “[e]xpand their local offerings and offer consumers bundles of services,” is extremely improbable.  Giving the local monopoly an even bigger stick to threaten competitors will not result in robust local exchange competition.

Prematurely allowing Pacific into the interLATA market will result in continuation of the current unacceptably low level of local exchange competition, not in stimulation of more vigorous and effective entry by competitors.  Premature entry by Pacific will eliminate any incentive for SBC/Pacific to remove its barriers to local competition. 

Section 271(c)(1)(A) – Presence of a Facilities-Based Competitor

ORA’S POSITION ON THE PRESENCE OF A FACILITIES-BASED COMPETITOR: There Are No Facilities-Based Competitors Offering Residential Local Exchange Service and Pacific Is Not In Compliance With §271(c)(1)(A)

ORA does not dispute Pacific’s statement that there are facilities-based certificated CLCs in Pacific’s territory.  ORA does not dispute Pacific’s assertion that there is more than one facilities-based CLC providing service to business customers in various areas of California. It therefore seems clear that Pacific has met the requirements of TA96 §271(c)(1)(A) with respect to the presence of a facilities-based competitor serving the business market.

Unfortunately, the situation in the residential marketplace is different.  Pacific claims that there are three facilities-based CLCs providing service to residential customers (See Pacific Response to Q.II.B.3.) Based upon those three CLCs’ responses to the Appendix B questions, ORA believes that Pacific’s assertion is incorrect.  All three of these CLCs stated that they do not provide residential service to end-user customers. Thus, ORA believes that Pacific has not satisfied this portion of the §271(c)(1)(A) checklist requirement at this time.

ORA also believes that Pacific is not providing collocation in its central offices in a non-discriminatory fashion, as required by the Act.  Collocation is critical to a competitor’s ability to provision facilities-based service to its customers by purchasing and accessing UNEs from Pacific.  It is obvious from both the Appendix B responses filed by the facilities-based CLCs and Pacific’s own statements that Pacific is not providing reasonable non-discriminatory physical collocation to CLCs at a number of Pacific central offices. Pacific states that it has provisioned physical collocation at 89 central offices, however it neglected to mention that it has denied physical collocation at 59 other central offices.  Many of these offices where Pacific has denied collocation are located in highly competitively desirable areas. 

The facilities-based CLCs who filed responses to the Appendix B questions recited a litany of problems in obtaining physical collocation from Pacific. ORA will not repeat them here, but observes that the detailed recitations of denials of space, service failures and unreasonable delays in providing collocation clearly document that Pacific has failed to provide reasonable and non-discriminatory collocation.  ORA contrasts the extensive CLC comments on this issue with the minimal Pacific response to Q.III(9)-(12). 

Pacific has only described the process and time frame it uses for assessing and processing CLC requests for physical collocation.  It has not provided an equivalent description of the process and timing Pacific utilizes for provisioning physical collocation requests from its affiliates.  Affiliate collocation provides the best available parity proxy for CLC collocation, since Pacific cannot generally be said to “collocate” its own equipment in its own central offices.  Absent such affiliate information, this Commission lacks a critical standard with which to measure and evaluate Pacific’s treatment of affiliates versus non-affiliate CLCs in order to determine whether Pacific is indeed providing CLCs with non-discriminatory access to its central offices.

Pacific has also failed to meet the requirements of §251(c)(6) because it is reserving space for its own future use and consequently denying CLC collocation requests in central offices.  Pacific is required to treat all requests for space equally, including its own requests.  Reserving space for its own expected future use, when such reservation is not provided to CLCs, is discriminatory and thus violates the requirements of TA96. The anti-competitive impacts of Pacific’s practice of reservation for future use are greatly enhanced by the two year time frame. (See Pacific Response to Q.III.(12).)  Denial of space in the central office today when Pacific does not plan on using the space for up to two years later provides a very effective method for thwarting development of facilities-based competition.  Indeed, the FCC noted this very point with regard to access to rights-of-way.  In the First Report and Order at Paragraphs 1168 and 1170.  “[a]llowing the pole or conduit owner to favor itself or its affiliates with respect to the provision of telecommunications or video services would nullify, to a great extent, the non-discrimination that Congress required.”  (FCC First Report and Order, Para 1170; 47 USCS 224 (a)(4)).  No exception is allowed for the benefit of an ‘[I]ncumbent LEC, for example, to reserve space for local exchange service to the detriment of a would-be entrant into the local exchange business.”  (Id. At Para 1170)

The Facilities-Based Carrier Coalition filed a Motion in the Local Exchange Competition docket requesting that the Commission establish a procedure for handling ILEC denials of collocation requests.  ORA supported the Motion, and continues to urge the Commission to move forward with establishing a process for reviewing and evaluating denials of requests for collocation.  Such a process would allow the Commission to create a record that complies with the requirements of §251(c)(6) of TA96. 

With regard to virtual collocation, Pacific states that it is just beginning to provision virtual collocation and thus has no information to offer in this area.  Although Pacific has received 22 requests for virtual collocation, none of these requests have been provisioned to date.  In view of the delays in provisioning and denials of requests for physical collocation, as well as the lack of information on “parity” of both physical and virtual collocation, it is clear that Pacific has not satisfied the requirement of §251(c)(6) at this time.

Section 271(c)(2)(A) – Interconnection Agreements

ORA’S POSITION ON PACIFIC’S TRACK A COMPLIANCE: Pacific Qualifies For Consideration Under Track A

ORA does not dispute that Pacific has entered into a number of interconnection agreements pursuant to TA96 §251 and §252 and thus qualifies for consideration under “Track A” of §271(c)(1)(A).  ORA believes that Pacific is not eligible for “Track B” treatment.  ORA addresses Pacific’s performance under those contracts and compliance with the checklist items in its answers to individual checklist items. 

Section 271(c)(2)(B) – Competitive Checklist

Checklist Item One:  Interconnection, Section 271 (c)(2)(B)(i)

ORA’S POSITION ON INTERCONNECTION: Pacific Does Not Satisfy this Checklist Item

ORA does not dispute that Pacific offers to negotiate or interconnection agreements that comply with the requirements of §251(b) and (c) and 271 (c)(2)(B)(i).  However, Pacific’s compliance with the terms of those agreements is a different matter.  Pacific has not met the parity standard with regard to quality and reliability of interconnection elements.  Virtually all the facilities-based CLCs who filed responses to the Appendix B questions complained of service quality failures and delays in facilities provisioning on the part of Pacific.  For example, Pacific measures “percentage missed due dates” for trunking requests. (See Pacific Response to Q.VI.(B)(2))  However, its performance on this standard is the subject of a Petition for Modification of D.95-12-056 in the Local Exchange Competition docket filed by Cox California Telecom Inc. (Cox)  Cox alleges that Pacific unilaterally changes the order due date, and thus avoids incurring an Intercompany Interconnection Held Service Order (IIHSO).  Pacific is required to report IISHOs to the Commission, pursuant to General Order 133.  

Checklist Item Two:  Nondiscriminatory Access to Network Elements, Section 271 (c)(2)(B)(ii) 

ORA’S POSITION ON NONDISCRIMINATORY ACCESS TO NETWORK ELEMENTS: Pacific Does Not Satisfy this Checklist Item

The manner in which Pacific provisions unbundled network elements (UNE) violates the public interest standards of §271 by presenting economic and other barriers to local competition.  Access to Pacific’s UNEs is discriminatory and not on a par with Pacific’s own use of these UNEs in its own retail services.  For example, as noted by Teleport Communications Group(TCG)�, due to a lack of UNE pricing�, TCG is forced to purchase services such as cross-connects and multiplexing under retail tariffs instead of as UNEs.

Pacific also fails to meet the parity standards of the ACT in its provision of Operations Support Systems (OSS) to the CLCs.  Pacific does not make available for any CLC OSS interfaces equivalent to the interfaces Pacific uses for itself.  Pacific fails to provide CLCs with the same pre-ordering, ordering, provisioning, maintenance and repair, and billing that Pacific employs for its retail operations.  These problems are far from resolved and are the subject of the OSS Order Instituting Investigation (OII), R.97-10-016/I.97-10-017.  In D.97-09-113, the Commission resolved combined complaints by MCI, AT&T and Sprint against Pacific for the provisioning of resale local exchange service.  The decision denied the complaints, even though it concluded that parity did not exist, based on the absence of specific performance standards or a timeline for achieving parity.  The Commission subsequently directed the preparation of an OII to establish OSS performance measurement and other standards.  Pacific admitted it had not achieved parity in providing local exchange resale service to competitors.  (D.97-09-113, mimeo, p. 29.)

To accept Pacific’s poor performance in providing OSS as being at parity at this time would remove any incentive Pacific might have to develop parity standards and cooperate in their maintenance and monitoring in the OSS/OII now underway.  After appropriate performance measurement and reporting standards are developed in the OSS OII, the Commission will be able to determine what constitutes “parity” with Pacific’s own OSS provisioning and consequently evaluate the quality of OSS Pacific provides to CLCs.

NRCs do not meet the forward-looking incremental cost standard

Pacific’s prices for interconnection do not meet the forward-looking incremental cost standard established by §§251(c)(2)(D) and 251 (d)(1)(A).  The current UNE non-recurring charges (NRC) are those in the Interconnection Agreements (ICAs).  The NRCs in the ICAs are not cost based, and have since been reduced by an order of magnitude in Pacific’s own NRC/Changeover Cost Studies.  Like the OSS OII and the UNE Pricing Phase of the OANAD proceeding these matters are currently the subject of heavily contested administrative proceedings.  For the determination of whether Pacific’s UNE NRCs are based on cost we may use only the effective charges: the charges CLCs face in the ICAs today.  Although the NRCs in the ICAs are purportedly based on total service long-run incremental cost (TSLRIC), they are grossly inflated for two reasons.  This is demonstrated by comparing Pacific’s NRCs with those of other RBOCs.  The charts contained in Attachment B clearly show that Pacific’s NRCs are dramatically higher than those of any other RBOC.  First, they contain retail related costs that should not be borne by competitors and are not allowed in a proper total element long-run incremental cost (TELRIC) cost study.  Second, the NRCs are not forward-looking and are based on an archaic manual system of processing orders which results in unacceptably high NRC rates.  Pacific’s NRCs should be based on the lower costs of the automated electronic systems that are being developed and implemented.  Prices based on the appropriate costs will not be available for some time as described earlier, due to the schedules in the OANAD and OSS/OII proceedings.  Only after 1) NRC/Changeover/OSS costs are approved by the CPUC and 2) the final UNE pricing decision is issued, will UNE rates and NRCs that are cost based be possible.  Hearings to determine UNE prices for Pacific are scheduled to begin May 18, 1998.  A decision is not anticipated earlier than December, 1998.

Geographic deaveraging is not in place as required under §252(d)(1)(2)(i):

Prices based on statewide average loop costs are not in compliance with §252(d)(1)(2)(i) of the Act, which requires that prices be based on cost.  Rates that are not geographically deaveraged put CLCs in a price squeeze.  Pacific is able to enjoy the lower costs of providing retail services in the lower cost areas while its competitors must pay the higher statewide average costs.  The Commission has recognized that some costs, such as loops, exhibit wide differences depending on the network characteristics and density of a given service area.  (UNE Interim Costing Decision, D.98-02-016, p. 88, section IX.A).  The Commission acknowledged that geographic deaveraging was important, but due to the complexity of the issues involved, decided not to consider it in the 1996 OANAD Pricing Hearings.  However, parties were instructed to submit their own proposals for geographic deaveraging in their 1997 UNE cost studies.  AT&T/MCI proposed their own deaveraging methodology based on the Hatfield Model.  The Commission rejected the Hatfield Model as well as its conclusions, which included its methodology for geographic deaveraging of UNE costs.  AT&T/MCI, while vigorously supporting geographic deaveraging, opposed Pacific’s methodology as not being cost based�.  The Commission shared some of AT&T/MCI’s concerns about Pacific’s methodology.  The result was that the Commission rejected geographic deaveraging in the UNE decision for the time being.  The rejection of geographic deaveraging by this Commission makes it impossible for CLCs to purchase UNEs based on their true underlying incremental costs.  This rejection places purchasers of UNEs such as loops, whose costs vary by geography, at a definite disadvantage to Pacific, which is not held to this standard in its self provisioning of those elements as components of its retail/resale services.  This discriminates against Pacific’s competitors and violates the competitive checklist item §271(c)(2)(B)(ii): nondiscriminatory access to network elements.  

The FCC supported geographic deaveraging in its rejection of Ameritech’s application for §271 approval in Michigan “Rates must be geographically deaveraged because costs are different in different parts of a state with varying population densities.  Deaveraged rates more closely reflect actual costs and should lead to increased competition.”  (FCC Memorandum Opinion and Order, Docket 97-137, on Ameritech-Michigan 271 Application, released August 19, 1997, ¶292.)  This Commission, in its rejection of geographic deaveraging in the UNE decision, did not rule out the granting of geographic deaveraging at some undisclosed time in the future.  There is no clear indication of when that might be.  In the comments of the Department of Justice (DOJ) to the FCC on the South Carolina application for interLATA authority, the DOJ found that “Geographic deaveraging need not take place before section 271 authority can be granted.  But it must at least be clear that geographic deaveraging will be accomplished over some transition period.”  (FCC Memorandum Opinion and Order, Docket No. 97-208, on BellSouth Corporation 271 Application, released December 24, 1997.)  Obviously California does not have a plan for a transition period to geographically deaverage rates at this point in time.

Combining UNEs:

The ability of CLCs to combine UNEs is critical for facilities based competition to develop and flourish  The prices for recombined elements should not be tied to resale rates as some ILECs have suggested.  (March 27, 1998 Ruling in U.S. West v. Intelenet.)  Rebundling is not comparable to resale.  CLCs using combined UNEs assume more responsibilities than resellers, such as performing their own technical work, testing and maintenance.  Resale, on the other hand, is a finished product, i.e., if an end user’s service is disrupted the ILEC is responsible.

Competitors should be given the opportunity to obtain UNE combinations on reasonable and nondiscriminatory terms.  The DOJ found in the BellSouth South Carolina Application for 271 Authority that the LEC must clearly state how it will offer UNEs so that they can be combined, and demonstrate that the proposed method is reasonable and nondiscriminatory.  (DOJ SC Eval, pp. 19-21).  Pacific has yet to provide all of the combinations required in its ICAs with AT&T and MCI.  Of particular concern to AT&T and MCI is Pacific’s failure to provide unbundled local switching Option C, which gives the CLC the ability to perform customized routing.  This combination was to be provided by May 1, 1997.  At the April 21, 1998 section 271 issue meeting conducted by the Telecommunications Division, AT&T and MCI complained about Pacific’s refusal to provide combined UNEs.  According to AT&T, Pacific stated that it did not provide UNE combinations to AT&T from November 1997 through April 1998 based on Pacific’s interpretation of the 8th Circuit Court’s Decision in Iowa Utilities Board et al. v. Federal Communications Commission et al., 120 F.3d 753 (1997) cert. granted, 1998 U.S. LEXIS 664.  It was only in April 1998 that Pacific finally reached agreement on providing any combinations.  Pacific’s failure to provide Local Switching Option C fails to satisfy the requirements of the Act.

Checklist Item Three:  Nondiscriminatory Access to Poles, Ducts, Conduits, and Rights-of-Way, Section 271 (c)(2)(B)(iii)

ORA’S POSITION ON NONDISCRIMINATORY ACCESS TO POLES, DUCTS AND RIGHTS-OF-WAY: Pacific Satisfies this Checklist Item

While there have been some disputes on these issues in the past, it appears that the disputes have been resolved.  If Pacific’s representation that both CLCs and cable companies are being now charged the same rates pursuant to §224 is correct, (See Pacific’s Response to Q.V.D.9), then ORA believes that Pacific has now satisfied this checklist requirement. 

Checklist Item Four:  Unbundled Local Loop Transmission, Section 271 (c)(2)(B)(iv)

ORA’S POSITION ON UNBUNDLED LOCAL LOOP TRANSMISSION: Pacific Has Not Satisfied this Checklist Requirement

Pacific’s provisioning of unbundled local loop transmission is inadequate.

At the April 21, 1998 § 271 issue meeting conducted by the Telecommunications Division, the facilities-based CLCs cited a number of serious problems with Pacific’s provisions of unbundled loops.  For example, Teleport Communications Group (TCG) described Pacific’s poor performance in providing 500 loops to TCG to provide service to the Oakland Unified School District. TCG’s loop installation technician said that he had to continually check on Pacific to see if Pacific had done what it said it would.  According to TCG, Pacific regularly showed completed orders, but when TCG technicians tested the line there would be no dialtone.  In these cases, Pacific would show an order completed on their records, forcing TCG to enter a trouble ticket rather than an installation problem.  Pacific’s practice converts a provisioning problem into a repair problem, with misleading results.  When the technician tried to reach Pacific on these matters, he was unable to contact the supervisor.

TCG stated that Pacific has an on-time performance rating of less than 20% for April 1998.  Pacific generally records these failures as completed on time orders, rather than failures.  Pacific’s behavior has serious negative consequences for TCG and TCG’s customers.  TCG cannot offer its customers firm commitment dates, as Pacific can for its own customers.  This undermines TCG’s ability to provision end user services on an equal basis with Pacific.  TCG describes similar problems with Pacific in Ex. B of its Response.

In that Exhibit, TCG states that it is unable to obtain any data from Pacific to compare the quality and reliability of interconnection that Pacific provides for itself and its affiliates.  TCG also states that Pacific has refused to negotiate or execute performance standards and remedies, as required by the interconnection agreement with TCG. 

Pacific’s unwillingness to provide UNEs in parity with its own retail services was also discussed at the meeting by Covad Communications (Covad).  Covad cited the example of Pacific’s provisioning a retail T1 line to Covad in only 17 days, whereas Covad was forced by Pacific to wait for 3 months for UNEs.  

Brooks Fiber Communications (Brooks) stated that Pacific has discriminated against it in providing access to collocation interconnection, unbundled loops, resale and cross connects:

“This statement is made from the perspective that Pacific utilizes the same network elements in its own network and has repeatedly assured prospective customers that it can hook-up these customers faster than the dates it has given Brooks as a CLEC to offer to these same customers.  Pacific can provision for itself and its customers faster than it takes to provision those same services to CLECs.  The intervals for each element at a minimum are provided at least one day later to CLECs than Pacific’s own internal standards and Pacific regularly beats it own internal intervals if requested to do so by their prospective customers….There must be parity of access and intervals between what Pacific does for itself and what it does for its competitors.  Currently this does not exist.” (See Brooks Fiber Communications Response to App. B questions, p. 11)

Pricing of the loops is discriminatory

Rates that are not geographically deaveraged create a prize squeeze situation for the CLCs.  ORA discusses this issue supra.  (See discussion under checklist item two.)

Checklist Item Five:  Local Transport, Section 271 (c)(2)(B)(v) 

ORA’S POSITION ON LOCAL TRANSPORT: Pacific Does Not Satisfy this Checklist Item

Unbundled local transport suffers from the same price distortions as the rest of Pacific’s UNEs.  Rates for local transport are not TELRIC-based and thus must await final UNE prices before they can comply with the requirements of the Act. 

Checklist Item Six:  Local Switching, Section 271 (c)(2)(B)(vi)

ORA’S POSITION ON LOCAL SWITCHING: Pacific Does Not Satisfy this Checklist Item

Pacific’s switching UNE fails to meet the requirements of the FCC’s First Report and Order.  The FCC’s definition of the switching UNE requires inclusion of all the features and functions of the switch.  Pacific fails to comply with the First Report and Order by refusing to provide Local Switching Option C and by imposing switched access charges in addition to UNE prices.  Currently purchasers of the switching UNE must also pay switched access charges for all intraLATA and interLATA toll calls.  Pacific’s imposition of access charges on top of the UNE rates does not comport with the FCC’s view that CLCs rather than ILECs, are entitled to these access revenues.  Additionally, the access charges are not cost based and thus do not comply with §252(d)(1)(2)(i).  Switched access rates are not cost based because they include the Network Interconnection Charge (NIC).  This Commission has stated that the NIC is not cost based and does not recover costs for any specific transport function.  (D.95-12-020, mimeo, page 11.)  

The switching UNE also should include vertical services.  Currently CLCs must purchase vertical features separately from the switching UNE, and pay both recurring and non-recurring charges.  This is contrary to §252(d)(1)(2)(i) of the Act, because these prices are not based on cost and are thus discriminatory.  As AT&T noted, “Pacific’s switch vendors charge for vertical features on a per-port basis, so Pacific incurs no usage cost for vertical features.  To comply with the requirement for cost-based prices and with this Commission’s Consensus Costing Principles, Pacific should eliminate separate prices for vertical features and or demonstrate that their costs (including right-to-use fees) have not already been included in the switching UNE.” (See AT&T response to Appendix B Question, Attachment p. 44) The FCC articulated this in its Michigan Order.  “[U]nbundled local switching must include access to the “line-side and trunk-side facilities plus the features, functions, and capabilities of the switch.” (Michigan Order, paragraph 326; and in The First Report and Order)�

Checklist Item Seven:  911 and Other Services, Section 271 (c)(2)(B)(vii)

ORA’S POSITION ON 911: Pacific Only Partially Has Satisfied this Checklist Item

ORA believes that Pacific has made substantial progress in the 911 (emergency) area over the last year.  ORA believes that Pacific has met the requirement of §271(c)(2)(B)(vii)(I).  Unfortunately, there continue to be many mistakes or omissions in loading CLC customers’ records into Pacific’s 411 (directory assistance) database, which causes ORA to conclude that Pacific has not met the requirement of §271(c)(2)(B)(vii)(II).  ORA believes that Pacific has satisfied the operator call completion services requirement of §271(c)(2)(B)(vii)(III).   

Checklist Item Eight:  White Pages, Section 271 (c)(2)(B)(viii)

ORA’S POSITION ON WHITE PAGES: Pacific Has Failed to Satisfy this Checklist Item

ORA believes that Pacific has failed to provide CLCs the same level of quality and accuracy in white page listings for CLC customers that Pacific provides to its own customers.  This failure is evident from the difficulties CLCs experience with Pacific’s provisioning of 411 service and information for CLC customers.  Pacific has therefore failed to meet the parity standard of §271(c)(2)(B)(viii). 

Checklist Item Nine:  Nondiscriminatory Access to Telephone Numbers, Section 271 (c)(2)(B)(ix)

ORA’S POSITION ON NONDISCRIMINATORY ACCESS TO TELEPHONE NUMBERS: Pacific Is Close to Satisfying this Checklist Requirement

ORA believes that Pacific is close to satisfying this checklist requirement.  Pacific is able to control assignment of NXX codes in an anti-competitive fashion in its capacity as the California/Nevada Code Administrator (CCA).  ORA here notes that Pacific’s response to Q.IV.(J)(4) is factually inaccurate.  Pacific claims that “[n]o complaint has been filed against the Code Administrator by another carrier during this entire period of activity.”  In fact, a number of complaints have been filed against Pacific in its capacity as the CCA, both by other carriers (in the 310/562 NPA overlay proposal and subsequent split, the 415/650 NPA split, and the 916/530 NPA split), and by municipalities (the 818/626 split, the 916/530 split and the 209/559 split).  Indeed, it is quite likely that complaints will be filed in the future for some NPA relief plans which are currently before the Commission, such as 310 and 619.  In recognition of the incumbents’ ability to discriminate in the assignment of NXX codes, the FCC instituted a process for selection of a neutral third-party national North American Numbering Plan Administrator (NANPA).  The FCC selected Lockheed Martin as the new NANPA.  Lockheed Martin is currently in the midst of a phased national transition plan to assume NXX code administration responsibilities.  ORA believes that once the transfer of responsibilities in California is complete, Pacific will be in compliance with the requirements of §271(c)(2)(B)(xi).  

Checklist Item Ten:  Databases and Signaling, Section 271 (c)(2)(B)(x)

ORA’S POSITION ON DATABASES AND SIGNALING: Pacific Satisfies this Checklist Item

ORA believes that Pacific has complied with the requirements of §271(c)2)(B)(x) for access to the signaling and databases necessary for call routing and call completion.  ORA notes that this is not the same element as access to the  Operational Support Systems (OSS), discussed in § E.a. infra.  

Checklist Item 11:  Number Portability, Section 271 (c)(2)(B)(xi)

ORA’S POSITION ON NUMBER PORTABILITY: Pacific Has Failed to Satisfy this Checklist Item

Pacific has failed to meet the requirements §271(c)(2)(B)(xi). It is not provisioning interim number portability via directory number call forwarding Directory Number Call Forwarding (DNCF) to CLCs at parity with the quality of call forwarding service it provides to its own customers.  (See Appendix B Responses of Brooks, ICG Telecom, Nextlink, Pacwest, and TCG)  Additionally, implementation of permanent local number portability (LNP) in California has been delayed by the inability of the selected vendor (Perot Systems) to perform and the subsequent selection of Lockheed Martin to replace Perot.  Although Pacific is not responsible for the vendor problems, the fact remains that implementation of permanent LNP in California has been delayed.  Pacific’s revised implementation schedule is the subject of a request filed with the FCC.  The request seeks waiver of the FCC’s implementation schedule for LNP and approval of Pacific’s revised implementation schedule.  The FCC has not yet acted upon Pacific’s waiver request. 

Checklist Item 12:  Dialing Parity, Section 271 (c)(2)(B)(xii)

ORA’S POSITION ON DIALING PARITY: Pacific Partially Satisfies this Checklist Item

ORA does not dispute that Pacific currently provides dialing parity for local calls between customers of CLCs and customers of Pacific.  However, Pacific does not currently provide intraLATA dialing parity.  ORA acknowledges that Pacific is not required to implement intraLATA dialing parity in advance of its authorization to enter the interLATA market, or until three years after the date of enactment of TA96, whichever is earlier.  (§271(e)(2)(B)  Indeed, that is precisely the position Pacific advocated in this Commission’s IntraLATA Equal Access proceeding.  (I.87-11-033.)  However, ORA believes that Pacific is required to actually implement intraLATA dialing parity coincident with its authorization to enter the interLATA market and prior to the date it commences actually offering interLATA service.  Absent such implementation, Pacific would be in violation of the Act.     

With regard to the questions contained in the Ruling, ORA expects that Pacific will implement intraLATA equal access in accordance with the requirements of D.97-04-083.  That decision requires, among other things, use of the “full 2-PIC” method, the nature and timing of notice of implementation to customers and other carriers, and a set of business office practices governing the interaction of Pacific’s service representatives with customers.  (Q.V.M.4 and 6.)  Thus, ORA believes that Pacific currently complies with the requirements of §271(c)(2)(B)(xii) with respect to local dialing parity, and will also comply with respect to intraLATA toll dialing parity as soon as it implements intraLATA equal access in accordance with §271(e)(2)(B). 

Checklist Item 13:  Reciprocal Compensation Arrangements, Section 271 (c)(2)(B)(xiii)

ORA’S POSITION ON RECIPROCAL COMPENSATION ARRANGEMENTS: Pacific Does Not Satisfy this Checklist Item

ORA believes that Pacific has not complied with this checklist item.  ORA does not dispute that Pacific has executed interconnection agreements allowing for both bill and keep and for payment of terminating compensation.  ORA believes that these agreements would be sufficient to demonstrate Pacific’s compliance with this checklist item if Pacific was complying with their terms.  However, Pacific is not performing according to the terms of the interconnection agreements which require payment of terminating compensation.  Specifically, Pacific is refusing to pay terminating compensation to some CLCs for traffic which Pacific believes is generated by Internet Service Providers (ISPs).  Pacific states that it believes ISP traffic is “[I]nterLATA by nature and not subject to the compensation provisions”.  (See Pacific’s Response to Q.V.N.9.)  ORA does not agree with Pacific’s contention.  Thus, ORA believes that Pacific does not meet the requirements of §271(c)(2)(B)(xiii) because of its failure to comply with the terms of its interconnection agreements with some CLCs.  However, if Pacific were to commence performing in accordance with these agreements and pay appropriate terminating compensation, then ORA believes that Pacific would be in compliance with this checklist item.     

Checklist Item 14:  Resale, Section 271 (c)(2)(B)(xiv)

ORA’S POSITION ON RESALE: Pacific Partially Satisfies This Checklist Item

ORA’s analysis indicates that Pacific has not complied with this checklist item.  ORA does not dispute that Pacific is making available many of its retail services to CLCs for resale.  However, three major problems remain to be resolved before Pacific can be said to have satisfied this item: failure to achieve OSS parity; failure to resell all retail services, such as voicemail and inside wire repair; and implementation of pricing that complies with the FCC “avoided cost” standard.

Pacific has not satisfied the requirement that its resale services be provisioned at parity with the provisioning of its retail services provided to end-users.  Several CLCs discussed specific failures of parity in their Appendix B responses.  (See Appendix B Responses of LCI, TCG, Pac-West, Sprint, Time-Warner and Working Assets.)  Until Pacific upgrades its OSS interfaces and internal processing protocols to provide parity for resold services, it cannot satisfy this checklist item.

Pacific is also not making all of its retail services available to CLCs for resale.  Resale of services is being litigated in the Local Exchange Competition docket.  ORA and many other parties believe that Pacific should be required to offer its voicemail and inside wire repair services for resale in order to comply with the requirements of TA96 and FCC decisions on other §271 applications.  

Finally, Pacific’s pricing of resale services does not comport with the requirements of TA96.  TA96 requires that retail services be offered at wholesale rates.  (See Michigan Order, ¶294.)  The wholesale rates should be the retail rates less the “avoided costs”  Pacific currently prices its resale offerings subject to an interim proxy discount of 17%, as ordered by D.96-03-020.  ORA believes that this Commission must approve, and Pacific implement, cost-based “avoided cost” wholesale rates in order to meet the requirements of the Act.  Testimony on avoided cost pricing has been submitted in the OANAD docket, but a decision has not yet been issued.  For all of the foregoing reasons, it is clear that Pacific has not met the requirements of §271(c)(2)(B)(xiv). 

OSS Parity

ORA’S POSITION ON OSS PARITY: Pacific Fails to Provide It

Pacific fails to meet the parity standards of the act in its provision of OSS to the CLCs.  Pacific does not make available for any CLC OSS interfaces equivalent to the interfaces Pacific uses for itself.  Pacific fails to provide CLCs with the same pre-ordering, ordering, provisioning, maintenance and repair, and billing that Pacific employs for its retail operations.  These problems are far from resolved and are the subject of the OSS OII.  To accept Pacific’s poor performance in providing OSS as being at parity at this time would remove any incentive Pacific might have to develop parity standards and cooperate in their maintenance and monitoring in the OSS OII now underway.  After appropriate performance measurement and reporting standards are developed in the OSS OII, the Commission will be able to determine what constitutes “parity” with Pacific’s own OSS provisioning and consequently evaluate the quality of OSS Pacific provides to CLCs.

ORA will not repeat herein the detailed comments of the various CLCs, both facilities-based and resellers, contained in their responses to the Appendix B questions, their comments in the OSS OII, their comments and testimony in the OSS/NRC phase of OANAD, and their comments at the Commission’s Full Panel Hearings on local exchange competition held in March 1997 and February 1998.  The evidentiary record, including ORA’s comments on these topics, is voluminous in both dockets.  As discussed supra, it is quite obvious that Pacific has failed to provide OSS to CLCs at parity with the quality, timeliness and level of information which it provides to itself.  (See checklist item two: nondiscriminatory access to network elements.)  

ORA acknowledges that Pacific has made substantial progress over the last two years, and has improved its OSS access and order processing systems markedly since local exchange competition was first authorized.  Unfortunately, Pacific has more work to do before it can meet the statutory requirements for parity.  Indeed, ORA is surprised that Pacific chose to file its §271 application at this point in time, when it obviously cannot yet comply with many of the checklist requirements.  This filing is premature.  ORA’s analysis of the record clearly demonstrates that Pacific has failed to meet the requirements of §251(c)(2)(C) and the First Report and Order, section V(J)(5).    

Provision of Separate Affiliate Operations Pursuant to Section 272(d)(3)(B)  

ORA’S POSITION ON THE SEPARATE AFFILIATE REQUIREMENT: Pacific’s Compliance Is Unverifiable Absent an Audit

ORA recommends that the Commission require an audit by an independent auditor, under the supervision of ORA and funded by Pacific Bell Communications (PBCOM), in conjunction with the New Regulatory Framework (NRF) audit to ensure compliance with the separate affiliate requirements.  Absent such an audit, Pacific’s assertion that it is in compliance with §272 is not verifiable.

Pacific asserts, through the affidavits of Leone Lea Jones and Kathleen Larkin, that Southwest Bell Communications, Inc. (SBC) and Pacific are in compliance with §272 and the regulations promulgated thereunder.  The Draft Affidavit of Leone Lea Jones declares that PBCOM is the affiliate through which SBC will provide in-region, interLATA telecommunications services within California as provided for by TA96.  Jones’ Draft Affidavit On Behalf of PBCOM declares that PBCOM is currently operating in accordance with, and will comply with, each of the relevant subsections of §272 of TA 96 and with all of the related FCC rules and will continue to do so if authorized to enter the interLATA market.  Jones describes in detail how PBCOM is currently operating in accordance with §272 with respect to, but not limited to, independent operations; maintaining separate accounting of books, records, and accounts; separate officers, directors and employees; no credit encumbrances of Telco’s assets; and other requirements.�  

The Draft Affidavit of Kathleen Larkin On Behalf of Pacific Bell states that Pacific will comply with the FCC accounting safeguards as promulgated in the Accounting Safeguards Report and Order and will comply with the FCC’s  transactional rules.  Larkin declares that Pacific maintains books, records, and accounts that are separate from the books, records, and accounts of Southwestern Bell Long Distance (SBLD) and PBCOM.  Larkin declares that Pacific Bell has accounted for all transactions with SBLD and PBCOM and will continue to do so in accordance with all the applicable requirements of Parts 32 and 64 of the FCC’s rules.  Larkin further declares that Pacific Bell will participate and will pay for a joint Federal/State audit together with SBLD and PBCOM, every two years.  The joint Federal/State audit will be conducted by an independent auditor to verify compliance with the requirements of §272 and the FCC’s regulations promulgated thereunder.  Larkin declares that the primary responsibility for all aspects of compliance with applicable federal and state accounting safeguards associated with Pacific’s sales to and purchases from affiliated companies is the centralized Affiliate Oversight Group in the Regulatory and External Affairs Organization. 

Only an audit can verify the assertions contained in these affidavits.  The §272 audit will focus on, but may not be limited to, the separate (§251 affiliate) structural and transactional requirements of: a) independent operations; b) “particularly” separate accounting requirements of books, records and accounts; c) separate officers, directors and employees; d) no credit encumbrances of BOC assets; and e) arms-length and written affiliate transactions.  ORA has stated its belief that the §272 audit may be too narrow.  (ORA’s Exhibit C-64 in A.96-03-007, pp. 75-78.)  That audit will address compliance with FCC mandates and may not adequately address compliance with this Commission’s affiliate transactions requirements.  In addition, existing affiliate transactions rules and cost allocation rules adopted by this Commission are different from the FCC’s.  The Commission’s established affiliate transactions rules and guidelines in D.87-12-067, as modified in D.92-07-072, (as well as those established by the FCC) cannot prevent all instances of cross subsidization and anti-competitive activities from occurring.  ORA found in A.96-03-007 that Pacific Telesis Group’s Affiliate Transaction Oversight Committee had not specifically addressed affiliate transaction issues concerning PBCOM.  (Exhibit 64-C, p. 16.)  Finally, the §272 audit will not be completed in a timely fashion to ensure that harm to consumers and competition is identified promptly, and the two-year interval for that audit is too long to wait to determine whether there is compliance with Commission affiliate transactions rules and guidelines.

Consistent with those reasons, ORA recommends an audit of PBCOM’s actual transactions and relationship with Pacific be conducted within the time frame contemplated for completing the review of the NRF Audit ordered by D.94-06-011, and by D.96-05-036.  The audit should be conducted by an independent auditor to determine whether PBCOM and Pacific Bell are in compliance with CPUC rules and guidelines and whether any cross subsidization or anti-competitive activities have occurred.  If necessary, appropriate remedies and additional safeguards should be considered.  Consistent with the funding requirement for the NRF audit, the incremental cost of this audit should be funded by PBCOM.

Provision of Public Interest Pursuant to Section 271(d)(3)(C) 

ORA’S POSITION ON THE PUBLIC INTEREST STANDARD: Pacific’s Entry into Long Distance Absent Viable Local Competition Is Not In the Public Interest

ORA believes that local competition, when it exists in California, and Pacific’s entry into the long distance market, after Pacific has cleared the §271 hurdle and is in compliance with Public Utilities Code section 709.2, will benefit California consumers.  However, until markets are fully and irreversibly open to competition, the standard recommended by the DOJ, it is not in the public interest to permit Pacific long distance entry.  (See FCC Order 97-298, ¶42; FCC Order 98-17, ¶18; FCC Order 97-418, ¶36.)

Pacific believes its entry into the interLATA market will have compelling benefits for consumers that have not received the benefits of competitive responses by interexchange carriers in the oligopolistic interLATA market.  ORA is not persuaded by Pacific’s claims that interexchange carriers’ alleged disregard of the interests of low volume users would be overcome by Pacific’s entry into the long distance market.

Pacific asserts that approximately 70% of AT&T customers do not subscribe to AT&T’s discount plans.  In AT&T’s application for nondominant status, AT&T asserted that somewhere between 41 and 45 percent of its presubscribed customers had signed up for one and/or both of its domestic and international discount calling plans.  (A.94-05-042, Exhibit 2, Attachment 28, 2 Reporter’s Transcript 130:09-21)  Although ORA asserted AT&T’s marketing of discount plans to its customers was deficient, ORA has no information to support a belief that PBCOM would have any greater incentive to market any discount plans it might offer to all of Pacific’s customers.  If anything, the information ORA has would support a contrary conclusion.  Although PBCOM had not finalized its marketing plans during hearings in A.96-03-007, ORA found that PBCOM clearly had an incentive to migrate high value customers from Pacific to PBCOM, and, if it not capitalized on that incentive, the customers likely to purchase bundles of telecommunications services are high value customers.  (A.96-03-007, Exhibit 64-C, p. 25.)�

Pacific’s claim that it would be the champion of the low-volume customer, if it were permitted entry into long distance, is spurious.  Pacific’s recent proposal in A.97-03-004, the proceeding to use rate reductions to offset the subsidy support ordered in D.96-10-066, belies Pacific’s claim.  In that proceeding, Pacific sought to target most of its proposed intraLATA toll rate reductions to business customers.�  Pacific proposed to reduce residential and business toll rates by roughly 24% and 33%, respectively.  (Pacific, Exhibit 5-C, p. USRR000017, l.25 & p. USRR000035, l.2)  Pacific also proposed to increase the eligible monthly threshold level (from $5 to $20) to which the automatic toll discount becomes applicable.  ORA found that the change in threshold would harm low-income customers.  (Exhibit 26, Exhibit 40-C, 3-12.).  Parties introduced evidence that showed that fewer than 10% of Pacific’s residential customers would qualify for the discount under Pacific's new proposal. (Exhibit 24, p. USRR001181)  ORA doubts that PBCOM’s competitive response would reflect substantially different priorities than Pacific’s.

Potential entrants can always denigrate the efforts of their potential competitors and imply that they will deliver better or, in this instance, cheaper services.  Those assertions remain unsupported by any factual evidence.  The information ORA has seen about PBCOM’s resale plans indicates that undercutting the current rates of interexchange carriers is not likely to occur.  Pacific, if permitted to offer long distance interLATA services while competition in the local exchange market develops at its current glacial pace, will have the “first mover” advantage.  Pacific by virtue of the overwhelming advantages of incumbency, would be the only provider able to ubiquitously offer a fully integrated bundle of local intraLATA and interLATA toll services.  (See A.06-03-007, Exhibit 64-C, p. 23)

///

///

///

�CONCLUSION

Pacific cannot satisfy all of the checklist items and related requirements found in §271 et al. of TA96 at this time.  The Commission must therefore recommend denial of the §271 Application when Pacific files it with the FCC.  To facilitate review any future application by Pacific to enter the interLATA market, this Commission should issue an order detailing the deficiencies in Pacific's current application and listing the specific requirements that Pacific must meet in order to obtain §271 approval.
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� Response of Teleport Communications Group to Joint Managing Commissioner’s and Assigned ALJ’s Ruling, Filed March 31, 1998, Section B, Page 4.

� Hearings on OANAD UNE pricing are not expected to begin until May 18, 1998.

� Joint Comments of AT&T Communications of California, Inc, and MCI Telecommunications Corporation on the December 23, 1997 Proposed Decision of ALJ McKenzie.  Filed January 16, 1998., page 20

� The First Report & Order In the Matter of  Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Section VII, ¶816. With respect to the argument that vertical features should be priced pursuant to the resale price standards, we concluded earlier that vertical features are part of the unbundled local switching element, because they are provided through the operation of hardware and software comprising the "facility" that is the switch.  Accordingly, the pricing standard in 252(d)(1) applies to vertical features as part of the functionality of the switch. As previously discussed, allowing new entrants to purchase switching and vertical features as part of the local switching network element is an integral part of a separate option Congress has provided for new entrants to compete against incumbent LECs.

� Pacific Bell Communications (PBCOM), a subsidiary of Pacific Telesis Group (Telesis), filed A.96-03-007 with the Commission in March, 1997.  Shortly after PBCOM filed its application, SBC filed A.96-04-038 to acquire control of Telesis.  In the PBCOM application, parties filed protests, hearings were held and the Commission issued a proposed decision and an alternate order.  On motion by PBCOM, the proposed decision and alternate order were withdrawn from the Commission’s agenda.  PBCOM has filed a motion to substitute the name SBCS d/b/a Pacific Bell Long Distance for PBCOM as the result of the merger of Telesis with SBC.  As the affidavit of Lea Jones states, the corporate entity SBCS d/b/a Pacific Bell Long Distance is a subsidiary of SB Long Distance, which in turn is a subsidiary of SBC.



ORA conducted extensive discovery in A.96-03-007 to ensure that PBCOM would operate in compliance with the Commission’s affiliate transactions rules and guidelines adopted in D.87-12-067 and modified in D.92-07-072.  ORA recommended amendment to and clarification of certain affiliate transactions rules and a separate audit to ensure PBCOM’s compliance with the Commissions affiliate transactions rules.  Both the proposed decision and the alternate order ordered a separate audit but declined to clarify the affiliate transaction rules.  No final decision has been rendered.



In the merger application, ORA recommended that the Commission’s affiliate transactions rules apply to Pacific’s interactions with the SBC entities.  In D.97-07-067, the Commission stated that SBC and Pacific should fully comply with the Commission’s affiliate transactions rules.  The Commission ordered Pacific to review the affiliate transactions rules and propose modifications to comply with the those affiliate transactions rules and procedures.  (Ordering Paragraph 1(f).)  Pacific filed A.97-11-040, requesting modification of two of the Commission’s affiliate transaction rules to facilitate merger efficiencies.  ORA is participating in that proceeding.  Discovery in that docket demonstrates that, at the very least, the merger has created a lag in compliance with affiliate transaction rules.

� ORA has no information at all on the marketing plans of SBCS d/b/a Pacific Bell Long Distance.

� ORA also notes that Pacific erroneously claims its intraLATA toll market share is less than 50%.  That number would reflect the market share for some segment of larger business customers.  Although Pacific treats those market share numbers as proprietary, most of the decline in toll market share is due to loss of large business customers.  Pacific’s market share for the smallest business toll customers actually increased from 1996 to 1997.  Pacific’s market share loss for residential toll customers is slight.  (A.97-03-004, Exhibit 25-C, USRR000790, 2 RT 192:15-26.)
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