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SUMMARY


	Pacific has failed to satisfy all of the items on the Telecommunications Act of 1996 Section 271 competitive checklist.  Therefore, this Commission should not recommend that Pacific obtain Section 271 approval.  However, ORA does recognize that Pacific has satisfied the following Section 271 competitive checklist items:


§271(c)(1)(A) with regard to facilities-based business competitors, but has not met the requirement with regard to facilities-based residential competitors;


§271(c)(2)(B)(I) with regard to 911 access;


§271(c)(2)(B)(III) with regard to operator call completion services;


§271(c)(2)(B)(x) with regard to access to signaling and databases needed for call routing and completion.


To facilitate any future application by Pacific to enter the interLATA market, this Commission should issue an order detailing the deficiencies in Pacific’s current application and listing the specific requirements that Pacific must meet in order to obtain Section 271 approval. 


INTRODUCTION


On February 20, 1998, Managing Commissioner Knight and Administrative Law Judge Reed issued a Joint Ruling (“Ruling”) addressing issues and establishing a procedural schedule for Pacific Bell (“Pacific”) to file its draft Section 271 application with the California Public Utilities Commission (“the Commission”).  The Ruling also sought responses from competitive local carriers (“CLCs”) to questions attached to the Ruling as Appendix B.  In response to the Ruling, CLCs filed answers to the Appendix B questions on March 31, 1998.�  In this Reply ORA presents its general comments to the CLCs’ Appendix B responses.� 


ANALYSIS


In general, all of the responding CLCs describe a variety of problems with their business relationships with Pacific.  Many of the problems identified in the Appendix B Responses are not new.  These problems have been described in varying levels of detail in a myriad of filings across many dockets for the last two years.  The CLCs have previously raised these problems in comments and motions in the Local Competition Docket (R.95-04-043; I.95-04-044), in comments and testimony in the Open Access and Network Architecture Development (“OANAD”) Docket (R.93-04-003; I.93-04-002), in comments in the Operation Support Services (“OSS”) Order Instituting Investigation (“OII”) (R.97-10-016; I.97-10-017), in various filings in the Section 251/252 Arbitration proceedings, in several complaint cases, and at two full panel hearings.


Pacific has made progress in addressing many of the problems identified by the CLCs.  Nevertheless, a great deal of work remains for Pacific to resolve these problems.  ORA supports Pacific’s eventual entry into the interLATA market; unfortunately, it is obvious that Pacific is not currently able to satisfy the Section 271 checklist requirements.  Thus, while not accepting each and every position set forth in the CLCs’ Appendix B responses�, ORA concurs with the CLCs general position: Pacific has not met all of the Section 271 requirements and consequently cannot be allowed to enter the interLATA market at this time.


State of Local Competition, Pursuant to Section III A of the Ameritech/ Michigan Order


	The responding CLCs’ answers demonstrate that a lack of competition exists in local exchange markets within Pacific’s service area.  Although overall access line growth in California continues to increase, Pacific continues to capture the majority of that growth.�  The responding CLCs answers indicate that competition in the business segment of the market is more geographically diverse and developing more rapidly than it is in the residential segment of the market.  However, the development of competition in the market as a whole is insignificant, is stifled by the control that Pacific exercises over the physical elements of the network, and is threatened by a lack of performance standards that would prevent Pacific from backsliding or making arbitrary and anti-competitive policy changes.


Thus, the state of local competition in Pacific’s service area is not sufficient to authorize Pacific to enter the interLATA market. Such authorization would remove any incentive for Pacific to remove the barriers it has erected to discourage competition at all market levels and completely stifle residential and small business competition.  Prematurely allowing Pacific into the interLATA market will result in mere continuation of the current unacceptably low level of local exchange competition, not in stimulation of more vigorous and effective entry by competitors.


Section 271(c)(1)(A) – Presence of a Facilities-Based Competitor





Several CLCs answered that they utilize facilities-based service to compete with Pacific in Pacific’s service areas.  However, the level of competition and the extent of CLC facilities-based service has not yet reached a level which would support a Commission announcement that facilities-based service in California is “irreversibly open to competition.”  (See, FCC Order 97-298 at ¶ 42.)


Pacific has failed to make necessary UNEs available to CLCs in combination with other platforms, at reasonable prices, or at parity with  Pacific’s own OSS and provisioning.  Nearly all facilities-based respondents who replied to Appendix B of the Ruling complained that CLCs cannot obtain unbundled network elements (UNEs), combinations of UNEs platforms, reasonable UNE rates or charges, or access to Operational Support Services (OSS) at parity with Pacific.  


For instance, responding CLCs have identified non-cost based UNE pricing for loops as a critical problem in the provision of facilities-based service.  The lack of geographic deaveraging for loops costs or any clearly articulated schedule by this Commission to accomplish geographic deaveraging makes it impossible to grant Pacific’s request to enter the interLATA market at this time.  Presently, Pacific’s pricing mechanism for loops is not truly cost-based.  This pricing scheme discriminates against CLCs because Pacific is able to charge them more for access to some loops than it costs to build and maintain such loops.  


Until this Commission commences a proceeding to implement geographic deaveraging or at least issues a  plan for doing so, Pacific will be able to continue to discriminate against CLCs attempting to access unbundled network elements such as loops.  CLCs will not be capable of expanding their facilities-based services until such time as Pacific provides nondiscriminatory access to unbundled network elements (UNEs), singly or in combination, at reasonable UNE rates and charges, nondiscriminatory collocation in compliance with Section 271 (c)(2)(B)(i), and access to OSS in parity with Pacific’s own access.


Section 271(c)(1)(A) – Interconnection Agreements 


	Responding CLCs have stated that interconnection agreements exist between Pacific and some of the CLCs.  Some of these agreements were entered into prior to the Commission instituting generic proceedings to determine forward-looking, incremental costs.  These Commission proceedings are pending.  Once the Commission issues decisions in the OANAD costing and pricing proceeding, Pacific will be able to provide access to UNEs at prices which comport with forward-looking, incremental costing standards.  Regardless of the date on which CLCs entered these agreements, the responding CLCs contend that Pacific has not adequately performed under these interconnection agreements and has used the advantages of incumbency and control of the embedded network to force CLCs to modify their interconnection agreements with Pacific.  For example, Pacific has not provided all of the UNE combinations it is required to provide to AT&T and MCI under their interconnection agreements, nor has Pacific adhered to the service quality reporting requirements it reached in other agreements, nor does it perform under the reciprocal compensation arrangements that it entered into in other agreements.  	


	Generally, Pacific has breached its interconnection agreements or used its position of dominance in the market to force CLCs to modify their agreements with Pacific.  For example, Sprint and NextLink state that they have had to consent to onerous terms in order to gain access to Pacific’s new OSS interfaces.  Requiring that CLCs consent to onerous contract terms does not constitute the provision of nondiscriminatory access.  Until such time as Pacific provides nondiscriminatory access to all of its UNEs, this Commission should not recommend that Pacific enter the interLATA market within its own service area.


Section 271(c)(2)(B) – Competitive Checklist


A review of the CLCs Appendix B responses supports the conclusion that Pacific has failed to demonstrate its compliance with most of the fourteen points of the Section 271 competitive checklist.  Two factors addressed by responding CLCs clearly illustrate that Pacific has not complied with the requirements for entry into the interLATA market.  


	First, no standards exist for providing UNEs to CLCs or for measuring the continued effectiveness of the UNEs provided.  (See e.g., TCG Appendix B Response, Exhibit B, p.5.)  Without these standards in place, CLCs cannot guarantee their customers that they will receive at least parity of service with that provided by Pacific to its customers and that they will not experience a degradation of service in comparison to customers of Pacific.  In order for Pacific to demonstrate that it has satisfied the competitive checklist items, these parity and performance standards must be in place.  ORA acknowledges that the Commission has acted to begin the implementation of performance standards in the OSS OII; however, the Commission should require Pacific to monitor and report to the Commission on internal parity and performance standards to show that Pacific is providing, and continues to provide, CLCs with service at parity with its own internal provisioning.


Second, responding CLCs complain that Pacific has refused to provide records for CLCs to track traffic which may generate revenues under reciprocal compensation requirements and has refused to make reciprocal compensation payments for traffic it contends is delivered to its internet service providers (ISPs).  Reciprocal compensation requires a local exchange carrier to compensate another local exchange carrier for the cost of transporting and terminating a local call.  Without providing records or making payments, CLCs cannot verify, bill or collect revenue from Pacific for the cost of transporting and terminating a local call.  Pacific’s failure to share such records and make such payments prevents CLCs from achieving parity and denies them revenue.  Such a situation has created a barrier to entry into the local exchange market.  Pacific must remove such barriers in order to satisfy the items on the competitive checklist. 


Provision of Public Interest Pursuant to Section 271(d)(3)(C) 


	Responding CLCs warn of the risks involved with premature authorization of Pacific’s entry into the interLATA marketplace.  CLCs fear that Pacific will use its market power in local markets to hamper competition in the provision of telecommunications services across all markets.  Presently, competition exists at a much greater level in long distance markets than in local exchange markets.  Long distance entry serves as the reward for Pacific to facilitate the opening of local markets for competition.  Pacific’s ability and incentive to hamper local exchange competition will be even greater after it enters the interLATA market. 


ORA shares AT&T’s concern that if Pacific gains authorization to enter the long distance market at this time, such authorization will not only give Pacific an advantage as the “first mover” of integrated services, but Pacific will rapidly become the dominant mover of all telecommunications services in California.  As a result, competition will diminish in both local and long distance markets.  Thus, the public interest, convenience and necessity do not favor entry into the interLATA market by Pacific at this time. 


CONCLUSION


	ORA has filed this Reply to provide general comments on the responding CLCs’ Appendix B answers.  ORA does not agree with each and every of the responding CLCs’ answers.�  Nevertheless, ORA supports the ultimate conclusions of the responding CLCs:  (1) local exchange competition in California is not at a stage which would lawfully allow Pacific’s entry into the long distance market; (2) facilities-based competition is not a reality, particularly for residential customers, because Pacific has failed to provide CLCs with OSS parity and nondiscriminatory access to UNEs; (3) pricing does not comport with forward-looking, incremental costing standards; (4) Pacific is not performing adequately pursuant to interconnection agreements between itself and CLCs; (5) Pacific has not satisfied all of the requirements of the Section 271 competitive checklist; and (6) the public interest, convenience and necessity would not be served by recommending approval of Pacific’s Application to enter the interLATA market within its own local exchange service area.  Therefore, ORA requests that the Commission issue an order detailing the deficiencies in Pacific’s current Application and listing the specific requirements Pacific must meet in order to obtain the recommendation of the Commission for Section 271 approval.  (See, ORA’s Comments on Pacific’s 


Appendix A Response for a specific discussion of the deficiencies in Pacific’s Application and the suggested requirements to satisfy the Section 271 competitive checklist.)
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� The following CLCs filed and served Appendix B Responses on March 31, 1998:  Brooks Fiber Communications, Inc.; Covad Communications Company; Focal Communications Corporation; ICG Telcom Group; LCI; MCI Telecommunications Corporation; NEXTLINK California L.L.C.; North Point Communications, Inc.; Sprint Communications Company L.P.; Teleport Communications Group; Time Warner Connect; Working Assets; and WorldCom Technologies. 


� Due to the sensitive nature and proprietary treatment of much of the information submitted by the CLCs in their Appendix B Responses, ORA here provides general observations rather than addressing each CLC’s Response separately. 


�For instance, Brooks Fiber Communications, Inc. (“Brooks”) has urged the Commission to reverse a Commission decision which did not require Pacific to implement intraLATA dialing parity prior to obtaining interLATA authority.  ORA believes that requiring Pacific to comply with such a standard would violate the provisions of §§ 251 and 271 of the Telecommunications Act.  Therefore, ORA opposes Brooks’ suggestion.  


� See, Pacific Bell Will Spend $2.2 Billion To Meet Huge Demand For Lines, San Francisco Chronicle, April 16, 1998 and Rebuttal Testimony of Lee L. Selwyn filed April 27, 1998 in R.93-04-003/I.93-04-002 attached hereto as Attachment A.


� See e.g., Teleport Communications Group’s (“TCG”) position that Pacific is charging for interim number portability and thus cannot satisfy checklist item number 11.  Pacific has stated to this Commission that it is not charging CLCs for interim number portability.  Neither TCG not Pacific has presented credible evidence to support their positions.  Thus, ORA cannot address the status of TCG’s claim.
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