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Pursuant to the December 1 and December 18, 2000, Administrative Law Judge’s Rulings, the Office of Ratepayer Advocates (ORA) submits its Response to Pacific Bell’s Reply Comments of December 8, 2000, in Support of its Third Supplemental Compliance Filing that it has met the requirements of Section 271 of the Telecommunications Act and Section 709.2 of the Public Utilities Code.

I. INTRODUCTION

Much of Pacific Bell’s (Pacific) reply, not surprisingly, is devoted to rejecting the detailed criticisms offered by competitive local exchange carriers (CLECs)
 respondents, especially those submitted by IP Communications.
 Given the fact-specific character of these differing accounts, the Commission must find a way to reconcile the differing experiences of doing business with Pacific before it approves Pacific’s §271 Application. The OSS proceedings which are a part of this §271 review should offer that opportunity if they are extended to allow a record of real-world relationships. Extended proceedings referencing real-world experiences should allow the Commission to assess the ability of Pacific’s operation support systems to accommodate commercial volumes of CLEC orders and provisioning requests in actual business-to-business transactions involving real customers and actual end-users over an extended period of time. These could be audited to provide a basis for tracking performance after long-distance authorization is approved. Performance incentives could then be fixed to real-world behavior from a factual record of actual business transactions. 

To take but one example of why this approach is advisable, Carol Chapman, one of Pacific’s Reply Affiants, states that as of May 27, 2000, Pacific had deployed DSL loop qualification pre-ordering enhancements that provided CLECs with some eleven “data information elements.”
 She adds that an additional thirty-four “items will be provided when Pacific has the information available in its systems.” Such a promissory note is welcome but its currency should be tested before it is accepted as evidence of compliance. As ORA noted in its October 13 Response, Pacific’s claim that it had “provisioned line sharing orders by the committed due date more than 90% of the time for non-affiliated CLECs during June, July, and August 2000” is of dubious relevance in a compliance filing if the volumes involved are not commercially significant.

II. LINE SHARING ORDER

A. Problem Areas

Pacific complains that questions about its compliance are really quarrels with the terms of interconnection agreements (See Pacific’s Reply, pp. 2-3) and therefore out of order. Were this the case, there would be no need for any further inquiry about Pacific’s performance in those areas of relevance to gauging its fitness for §271 clearance. The Commission could confidently take Pacific’s word on all compliance issues. Clearly this is not the case. Pacific’s Reply is problematical in several respects because its performance is problematical.

1. Loop Qualification

Pacific contends that it is under no obligation to provide accurate loop qualification information, only such information as is in “parity” with that made available to itself or its retail affiliate. Pacific falsely equates “accurate” with “perfect loop makeup information” (p. 4). The test, as Pacific rightly notes, is parity, but parity should not be an excuse for providing inaccurate information to customers. “We do the same to ourselves” is not a legitimate defense for pursuing anti-competitive misinformation. It is not now or could it ever be so.

2. Ordering

Against the charge that it has not implemented “flow-through” for line sharing orders, Pacific states that it has “implemented flow-through for all eligible ‘new connect’ line sharing orders.” (Reply, p. 7; emphasis added.) Pacific fails, however, to define what “eligible” means in this context and how that catch-term bears on the claim that in October of 2000, “73 percent of eligible new connect orders flowed through Pacific’s system without manual intervention.” (Reply, p. 7; emphasis added.)

3. Common Electronic Interface

Pacific states that its critics provide no grounds for why Pacific should make SBC-ASI’s ordering system (ASOS) available to non-affiliate CLECs.
 Pacific cites language from the Commission’s Line Sharing Order that ASOS “does not belong to Pacific, nor is it being provided by Pacific.”
 But as Pacific knows full well, it is required by terms of the SBC-Ameritech Merger Conditions to make ASOS available in a non-discriminatory fashion. The Merger Conditions require that “SBC/Ameritech will establish common electronic interfaces to be used by CLECs and its advanced services separate affiliate.”
 This obligation is not escaped by contending that Pacific is not SBC. Pacific is a regional incumbent local exchange carrier of SBC, as is Ameritech. The obligations assumed by SBC are binding on Pacific. It will not do to say, as Pacific’s affiant attempts, that “ASOS is not a Pacific system” (Chapman, p. 12) simply because it is an SBC system.
 If it is SBC’s it is Pacific’s by default. The Commission should be wary of Pacific’s attempt to distance itself from its own corporate parent when it seems convenient to do so, and wary as well of the impact on the Commission’s jurisdiction of an ILEC’s hiding behind the actions of supposedly non-regulated affiliates. To the extent that ASI relies on an OSS interface not available to non-affiliated CLECs, it and Pacific are in violation of the Merger Order and the Commission should not approve Pacific’s §271 Application until this inequity is remedied.

4. Provisioning

ORA and others had noted that Pacific’s record of provisioning line sharing was less than impressive because most of it was to ASI, its advanced services affiliate, and little was to non-affiliated CLECs or data LECs. Pacific states that “ASI submits line sharing orders in the exact same manner as any other CLEC, and Pacific processes and provisions those orders in a non-discriminatory fashion.” (Reply, p. 10.) But this assertion is what is at issue in this proceeding. And the disputed status of ASOS calls into question the claim by Pacific that “Pacific’s data affiliate submits line sharing orders in the exact same manner and through the exact same interfaces as any other CLEC.” (Chapman, p. 16.) By Pacific’s own admission regarding the availability of ASOS, this is not true. 

5. Line Splitting

Pacific states that it is willing to provide the splitter in line sharing arrangements only when it continues to provide the retail voice service. It cites various rulings of the Federal Communication Commission (FCC) and this Commission as justification for this voluntary commitment.
 What should be kept in mind is that if competition is to mean anything at the local level, end-user customers must be allowed, without prejudice of performance or cost, to have retail voice providers and retail data providers over the same local loop who are not affiliated with Pacific. Whatever the FCC may have ruled to this point in the immediate context of line sharing, or even this Commission in the Line Sharing Order, requiring that the voice provider remain the incumbent is at odds with the non-discriminatory requirements of the 1996 Telecommunications Act. Moreover, the fact that Pacific is willing to provide the splitter only when it retains a retail presence is itself an admission of discriminatory ambitions; it also neglects the fact that even when Pacific is neither the voice or data provider on the local loop, it remains the wholesale provider of that loop and is compensated for the retail uses of that loop by the parties making the various functionalities of the loop available to end-users. There is no requirement in law that the Commission must guarantee Pacific a retail share of local competition just as there can be no requirement that once Pacific achieves long distance authority it must be the voice provider when it is also the long distance provider – or vice versa.

6. Project Pronto

Pacific asserts that “Project Pronto does not raise any issues under the competitive checklist…” (Reply Comments, p. 13). This assertion contradicted by the emphasis Pacific gives Project Pronto in its Reply. 
 In addition to this §271 Application, Project Pronto is currently implicated in at least three other major proceedings at the Commission: the Permanent Line Sharing proceeding, the Reopened Collocation Phase, and Pacific’s A.00-01-023 for authority under Public Utilities Code §851 to transfer assets to ASI.

Pacific asserts that because line sharing applies only to copper facilities, Project Pronto’s fiber facilities are beside the point. But the whole purpose of Project Pronto is to by-pass copper facilities and to escape the limitations, especially as they apply to the provisioning of advanced services, of copper loops. The anti-competitive and discriminatory implications of Pacific’s reserving for itself the provisioning of advanced services and voice services over fiber-fed loops while confining CLECs to the by-passed (and distance limiting) copper facilities -- which may, having been by-passed, be decommissioned in any case -- should be evident. Further, the limitation of competitors to a voluntary Broadband Service offering in place of unbundled fiber-fed loop facilities raises other questions about equal access to Pacific’s replacement network. 

Under Project Pronto Pacific is deploying New Generation Digital Loop Carrier (NGDLC) equipment, ADSL Digital Line Unit Cards plugged into NGDLC units, and Optical Concentration Devices (OCDs) to create a network architecture of optical fiber-fed remote terminals throughout its territory. Project Pronto is intended to remove the distance limitations of copper loops when provisioning xDSL services, a limitation that can drastically cut down the number of potential customers who may wish to purchase xDSL services. As the FCC observed: “The end result of Project Pronto will be a network architecture that 

brings fiber closer to homes and businesses, so that DSL services will be available to approximately 80% of SBC’s customers.”

Under the original terms of the SBC-Ameritech Merger Conditions, Pacific would not have been allowed to own the Project Pronto equipment. As advanced services equipment, it would have had to be transferred to the SBC separate advanced services affiliate; in Pacific’s territory, this would have been ASI. But if ASI could own this equipment in Pacific’s remote terminals, so could non-affiliated CLECs and DLECs. SBC therefore sought a waiver of the Merger Conditions so that its regional ILECs could retain ownership. 

The choice presented to the FCC was straightforward. Either accede to the waiver sought by SBC or risk having the reach of Project Pronto’s fiber-fed facilities delayed if not curtailed, thus denying to a significant number of potential customers any access to advanced services regardless of provider. The FCC acceded to the trade-off. As the FCC put it, “the immediate deployment of advanced services to consumers in SBC’s regions that will occur as a result of SBC’s proposal provides a significant benefit that we believe must be considered in our public interest analysis.”
 Even as it did this, however, the FCC emphasized the “narrow scope of this decision,” and added, “We recognize that changes in network design and technological developments may have broad implications on competition in the telecommunications industry. We are examining issues relating to competitive access to remote terminals in a general rulemaking proceeding.”
 Nor did the FCC “reach the broader question of whether this equipment (i.e., the plug-in card and the OCD) can be properly classified as network elements subject to the unbundling requirements of section 251(c)(3)[of the Telecommunications Act].”

As Pacific moves to fiber-fed loops under Project Pronto, non-affiliated CLECs and DLECs are left with two unwelcome choices that bear on §271 clearance: buying Pacific’s wholesale broadband service product and reselling it,
 

or buying access to the left-over loop, with its distance limitations, before it is decommissioned by Pacific. Thus, it is disingenuous for Pacific to claim that Project Pronto is not “a replacement of the embedded network…”
 In fact, Project Pronto bifurcates the network into a modern fiber-fed arrangement upon which Pacific may rely, and the old embedded network left for those competitors unwilling to buy Pacific’s wholesale product. The old embedded network can be unbundled; the new “overlay” network will not be unbundled. As a consequence, the non-discriminatory access requirements of the Telecommunications Act are eviscerated. In the provisioning of advanced services (and voice services as they migrate to data transmission), Pacific will remain a facilities based provider under Project Pronto’s architecture, but its competitors will be obliged to rely on resale of a voluntarily provided wholesale service offering. This represents “competition” at the sufferance of the monopoly incumbent provider and risks extending the reach of that monopoly dominance to the advanced services market.
 That outcome is not acceptable and must be prevented from occurring. 


The issue is not whether Pacific or SBC failed to “design Project Pronto for the benefit of CLECs,” as the Chapman Reply Affidavit puts it (¶32); it is whether SBC or Pacific designed Project Pronto to prejudice the competitive opportunities of CLECs. No matter how much money of its own SBC spends, the end result of such expenditures cannot be the defeat of the equal access requirements of the law. It is ironic that Pacific should complain of CLECs seeking “to dictate how Pacific spends its money” (Chapman ¶32) even as it attempts to “dictate” what line sharing wholesale service options are to be allowed its competitors. 


Pacific contends that it is not feasible to unbundled the Project Pronto architecture.
 The upshot of this argument is to confine unbundling to the terms of the old embedded network configuration. In effect, SBC is saying that it has re-configured the network in such a way as to make unblundling requirements technologically passé. The regulatory requirements set by the FCC and which might be set by this Commission are thus allegedly trumped by technology and any obligations Pacific has are only “voluntary.” Even more limiting, the proprietary character of the equipment Pacific deploys under Project Pronto forecloses CLEC interconnection and collocation options.
 CLECs are left with a Hobson’s choice: they can take whatever option they want as long as it is the one Pacific offers.

III. SUPPLEMENTAL ORDER CLARIFICATION

As ORA noted in its Comments, the Supplemental Order Clarification is interim and on appeal and ORA will not reply at this time to Pacific’s contention that it is in compliance with that order.

IV. COLLOCATION RECONSIDERATION ORDER

With respect to collocation requirements, Pacific’s Reply Comments recognize that they are under review, in the case of this Commission, in the current Collocation Phase of OANAD. Also, the FCC is reviewing collocation requirements, including provisioning intervals, and, as Pacific notes, “it is simply unclear what type of intervals the FCC will adopt, if any.”
 That said, it is not certain that SBC’s or Pacific’s views of collocation will prevail at this Commission or at the FCC.

It is also misleading for Pacific to state that “ASI is subject to the same collocation rules as any other CLEC.”
 ASI is an affiliate of SBC and therefore it is differently situated when making a choice of virtual collocation. Not only is virtual collocation more likely to be accommodated in even space-constrained central offices, it is the less expensive route. Were Pacific an even-handed wholesaler of network access services and, as such, standing in the same position for all CLECs, the virtual collocation option would be non-discriminatory. That it is not is the reason why the Commission is laboring through this process of determining Pacific’s compliance with the §271 checklist.

V. CONCLUSION

Pacific’s comments again raise the problem of promises regarding its legally required competitive obligations and its real-world performance. The issue for the Commission is behavior consistent with the requirements of this Commission’s rulings and jurisdiction, FCC orders, the SBC-Ameritech merger conditions, and the Telecommunications Act as amended in 1996. Pacific argues its compliance and its competitors argue that this compliance is grudging at best, non-existent at worst. Pacific’s compliance seems to run afoul of the letter of the law even though this risks its success in obtaining §271 authority. 

ORA is of the view that Pacific’s application is still premature in the particulars noted. A successful real-world test of the irreversible character of competition is required before Pacific receives this Commission’s authorization for long distance authority.
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