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Pursuant to the September 15, 2000, Assigned Commissioner’s Ruling (ACR), the Office of Ratepayer Advocates (ORA) submits its Response to Pacific Bell Telephone Company’s (Pacific) Third Supplemental Brief in Support of Motion for an Order that Pacific Bell Telephone Company Has Met the Requirements of Section 271 of the Telecommunications Act and Section 709.2 of the Public Utilities Code.

I. INTRODUCTION

The ACR requires Pacific to update its March 6, 2000, supplemental filing to demonstrate specifically how Pacific has complied with the requirements of the FCC’s Line Sharing Order, Supplemental Order Clarification, and Collocation Reconsideration Order.  The ACR further states that, if Pacific needs additional time to demonstrate compliance with the Collocation Reconsideration Order, it shall propose a mechanism and timeframe for demonstrating compliance.

Apart from the merits of the brief, and its responsiveness to the Assigned Commissioner’s Ruling which prompted them, ORA has reservations, which it has stated in the past, about the appropriateness of a serial application for Section 271 clearance.  In addition to presenting a kind of “moving target,” such an application can only with difficulty be said to be attain completeness worthy of a final assessment by the parties. At some point, the Commission must ask of Pacific the submission of a comprehensive application, with all particulars in place, and with a full comment and reply comment cycle allowed for that finished application.  Not only is this necessary for the Commission itself in assessing the merits of Pacific’s application; it is also necessary for the Federal Communications Commission (FCC) which must review, within a relatively short period of time, any application the Commission might approve.  It certainly is in the best interests of Pacific, at some point, to say, “this is done.” As the ACR notes, “this Commission’s Section 271 assessment to the FCC is dependent upon a record that accurately reflects the current state of Pacific’s demonstration of compliance.”  Measurement of accuracy requires a completed record. A final showing must be made – unless the Commission is to make its recommendation to the FCC based on the contingency of promised compliance by Pacific, a stance inconsistent with the requirements of Section 271 and the federal courts.

II. LINE SHARING ORDER

Pacific claims that it is in compliance with the FCC’s Line Sharing Order.
  Indeed, Pacific asserts that “In July and August of this year alone, Pacific completed tens of thousands of line sharing orders.”  But ORA has reason to believe that this provisioning has little to do with service to unaffiliated CLECs which means that it has little to do with competitive access to the network as required by the Line Sharing Order.  For instance, as of September 17, 2000, Pacific reports that it has provisioned “210 Local Service Requests (LSRs) with line sharing orders from CLECs other than ASI”
 (Pacific’s affiliated CLEC).  This means that Pacific’s claim in the Third Supplemental Brief that it has “completed tens of thousands of line sharing orders” rings hollow.  It is provisioning line sharing largely to itself.  This hardly comports with the requirements of the FCC’s Line Sharing Order.  Further, this means that Pacific’s claim that it has “provisioned line sharing orders by the committed due date more than 90% of the time for non-affiliated CLECs during June, July, and August 2000” is of dubious relevance since the volumes involved can hardly be considered “commercial.”

As for Pacific’s voluntary agreement “to provide CLECs with a wholesale Broadband Service offering that can be used to provide DSL services,”
 this is not an acceptable substitute for unbundled access to the fiber-fed loop facilities being deployed as part of Pacific’s Project Pronto. In any case, “voluntary commitments”
 can be withdrawn voluntarily. Compliance with the Telecommunications Act, FCC orders, and this Commission’s rulings, should not be a matter of corporate discretion.

III. SUPPLEMENTAL ORDER CLARIFICATION

The Supplemental Order Clarification is interim and on appeal and ORA declines to comment at this time on whether Pacific is in compliance with that order.

IV. COLLOCATION RECONSIDERATION ORDER

With respect to collocation requirements, Pacific’s Third Supplemental Brief recognizes that they are under review, in the case of this Commission, in the current Collocation Phase of OANAD.  Regarding certain other “minor” departures from FCC requirements,
 Pacific promises conformity sometime in the near future, another instance of a Pacific promissory note tendered in a Section 271 compliance filing.  The Commission may justifiably wonder about the enthusiasm of Pacific’s compliance, much less its actual continued compliance, when the carrot of Section 271 approval is removed and the incentive for “voluntary” steps disappears.

To the extent that Project Pronto replaces copper loops with fiber-fed loops throughout Pacific’s franchise territory, and access to the latter is restricted or allowed only on a “voluntary” basis, the open access requirements of the Telecommunications Act are obviated and the network is re-monopolized. To allow only resale of a “Broadband Service” product for CLECs’ resale,
 not unbundled access to the new Project Pronto network overlay, is, in ORA’s view, inherently discriminatory.  Moreover, despite protestations to the contrary,
 the Project Pronto architecture has the not incidental effect of devaluing collocation in central offices in favor of access to the network at Project Pronto’s remote terminals – even as that access is restricted to “resale” and allowed only by “voluntary” offerings from Pacific.  The Project Pronto architecture leaves the “old copper” to the unaffiliated CLECs, reserving the new fiber-fed facilities to Pacific and its affiliated CLEC for whom the economics of resale are not the same as for unaffiliated competitive broadband carriers. 

V. CONCLUSION

Notwithstanding Pacific’s assertions in its third supplemental “compliance filing,” the filing does not and cannot demonstrate that Pacific is in full compliance with the FCC’s Line Sharing Order, Supplemental Order Clarification, and Collocation Reconsideration Order and other related requirements.
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