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RESPONSE OF THE Office Of Ratepayer Advocates

TO THE MARCH 6, 2000 SUPPLEMENTAL BRIEF IN SUPPORT OF PACIFIC BELL TELEPHONE COMPANY’S 

SECTION 271 COMPLIANCE FILING 

Pursuant to the schedule established in the February 14, 2000 Assigned Commissioner Ruling (ACR) of Commissioner Josiah Neeper, the Office of Ratepayer Advocates (ORA) submits its Response to the Supplemental Brief In Support Of Pacific Bell Telephone Company’s (Pacific) Compliance Filing. 

I.
INTRODUCTION

Pacific’s Supplemental Brief purports to demonstrate compliance with the requirements of Section 271 of the Telecommunications Act of 1996 (TA96). While it may indeed demonstrate compliance with the ACR’s request to update the record to “reflect the status quo”, it does not, and cannot, demonstrate that Pacific is fully in compliance with Section 271. 

On March 1, 2000, the California Telecommunications Coalition (Coalition) filed a Motion For Reconsideration Of Assigned Commissioner’s February 14, 2000 Ruling (Motion).  Both ORA and The Utility Reform Network (TURN) joined a number of competitive local carriers (CLCs) in signing that Motion.  The Motion clearly and comprehensively described the multitude of critical proceedings that are currently ongoing.  These proceedings must be completed, and final rates and rules established in compliance with both federal rules promulgated by the Federal Communications Commission (FCC) and relevant state legislation, before the California Public Utilities Commission (CPUC or Commission) can complete a comprehensive examination of Pacific’s compliance with the requirements of Section 271 and the associated implementation orders.  Given that these proceedings require extremely significant resource commitments by both the parties and the Commission staff, approaching this task in a piecemeal fashion at best diverts resources that could more effectively be applied elsewhere and at worst simply wastes time. 

ORA will not repeat at length the arguments and positions articulated in the Motion, but herein expressly incorporates them by reference.

II.
THE COMMISSION MUST COMPLETE A NUMBER OF RELATED PROCEEDINGS PRIOR TO DETERMINING THAT PACIFIC HAS COMPLIED WITH SECTION 271

Pacific’s Supplemental Brief and the associated Affidavits do describe some projects which have been completed since Pacific’s July, 1999, 271 “compliance” filing.  However, many tasks yet remain to be done.  For example, the Commission must establish geographically deaveraged rates for unbundled network elements (UNEs), establish rules and rates for line sharing, ensure that the various forms of collocation are being provided under reasonable terms and conditions at rates that are incremental, cost-based and nondiscriminatory, initiate a proceeding to address and resolve subloop unbundling issues, and resolve the many competitive issues raised by the SBC/Ameritech merger conditions and the pending applications to spin off services and functionalities to SBC Services and ASI.  A complete set of OSS performance measures and a strong performance incentives system have not yet been established by the Commission.  Finally, the Commission must complete the OSS Master Test and provide the staff and the parties with adequate time to review the test results before any finding that Pacific has satisfied its obligations under 271 can possibly be made.
  Indeed, Pacific itself admits that the OSS test must be completed and evaluated before a final determination can be made.  (See Supplemental Brief, p.4, p.25)  

Pacific’s March 6th filing continues its policy of providing promises of future performance rather than objective verifiable evidence that compliance has occurred and safeguards are in place to prevent what the FCC has referred to as “back sliding”.  The FCC, the courts and this Commission have made it abundantly clear that mere promises of future performance have no probative value, e.g. “[C]ommitments to undertake future actions will not provide incontrovertible proof that Pacific’s systems and processes are nondiscriminatory and fair to CLCs.”  (See D.98-12-069, mimeo, p.202, Finding of Fact 27.)  

In view of the lack of any real evidence of completed compliance, and the fact that various proceedings must be concluded in order to provide the framework within which compliance can be objectively measured and evaluated, ORA sees no value to be gained by addressing here specific elements of Pacific’s affidavits.

However, ORA responds to Pacific’s assertion that it need not offer intraLATA toll service to CLCs.  Pacific’s position is contrary to its tariffs, which require Pacific to provide toll service throughout a LATA.  (Pacific Bell Telephone Company Tariff A1.1.3, 3rd Revised Sheet 2.)  The Michigan Public Service Commission held that Ameritech Michigan’s failure to provide intraLATA toll service to CLC customers violated its tariffs and was contrary to the public interest and anti-discrimination provisions of Michigan law and the Telecommunications Act of 1996.  (In the Matter, on the Commission’s Own Motion, to Investigate Ameritech Michigan’s Provision of IntraLATA Toll Service to Customers of Competing Basic Local Exchange Service Providers, 1998 Mich. PSC LEXIS 301, **27-29.)  Similarly, Pacific’s position violates its tariff, is contrary to the public interest and is discriminatory.

III.
CONCLUSION

Pacific’s March 6, 2000, “compliance” filing does not provide verifiable evidence to demonstrate that Pacific has fully complied with the requirements of Section 271 and associated FCC and CPUC orders.  A number of ongoing Commission proceedings must be completed before compliance can be accurately evaluated.  Finally, the OSS test plan must be completed and adequate time allowed for the staff and the parties to analyze the test results before the CPUC will be able to determine if Pacific has satisfied the requirements to be permitted to enter the in-region interLATA market.  Thus the Commission cannot currently find that Pacific has satisfied the requirements of Sections 271 and 272 of the Telecommunications Act of 1996. 
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� The FCC cited a successful test of Bell Atlantic's OSS by a third party and a vigorous set of OSS performance measures and performance incentives established by the New York Commission as strongly supporting Bell Atlantic's successful 271 application.  (Memorandum Opinion and Order, FCC 99-404, released December 22, 1999, ¶ 8.)
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