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Pre-hearing conference Statement

Of The Office Of Ratepayer Advocates


The Office of Ratepayer Advocates (ORA) files this pre-hearing conference statement pursuant to the Administrative Law Judge’s (ALJ) Ruling setting the Pre-Hearing Conference and Requesting Pre-Hearing Conference Statements.
 The Pre-Hearing Conference is intended to “discuss the scope and schedule for addressing the line sharing issues identified in Decision (D.) 00-09-074….,” the California Public Utilities Commission’s (Commission) “Interim Opinion” in the Line Sharing Arbitration.
  ORA addresses the procedural process and schedule and the issues it believes should be taken up given Ordering Paragraph 2 of D.00‑09‑074 as cited in the ALJ Ruling.
  ORA strongly endorses the Commission’s goal as set forth in the “Interim Opinion” in the earlier phase of this proceeding: “Our goal is to promote vigorous and healthy competition on a level playing field, where the competition is reasonable, fair, equitable, and balanced.”

I. Final Prices

The Interim Opinion ordered interim monthly recurring rates for access to the loop of $5.85 per month for Pacific Bell (Pacific), and $3.00 per month for GTE California (which has since become Verizon California).  The Commission did this despite the undisputed fact that Pacific and GTE, as the Interim Opinion stated, “allocated no costs to their ADSL services for their interstate retail rates,” the standard the Federal Communications Commission (FCC) in its Line Sharing Order had recommended.
  These interim monthly recurring rates were arrived at without regard to the cost structure of either carrier but, instead, based on “other factors.”
  The Commission chose deliberately to segregate costs from rates (“… the issue here is not only costs, but rates”) which were to be just, reasonable and non-discriminatory. 

The problem of finding “nondiscriminatory” rates when incumbent local exchange carriers (ILECs) allocated no costs to the loop for (Asynchronous Digital Subscriber Line (ADSL) services was resolved by citing unknown and unverified costs of capital, and equally unknown and unverified joint and common costs.  Finally, the “billions of dollars”
 ILECs were allegedly devoting to deploying broadband service capabilities were cited as justification for allocating some unknown and unverified costs to the line sharing loop rate.
  Nevertheless, in adopting these explicitly interim rates, the Commission left for the next phase of the proceeding a more exact determination of the rate “for access to, and use of, the high frequency portion of the loop….”
  Moreover, the revenues accrued by the ILECs were to be booked to memoranda accounts, the disposition of which would be left to the final phase of the line sharing proceeding, in order to ensure, “among other things, nondiscriminatory treatment between ILECs and CLCs.”


In a footnote of great importance to California ratepayers, the Commission discussed how it might “elect to use the balance in the memoranda accounts to reduce Pacific and GTE voice customers rates such that the reduction in revenues from voice customers matches the increase in revenues from line sharing service.”
  ORA identifies this issue as significant for ratepayers.  It is only equitable that voice customers should realize reduced rates as a result of increased revenues from line sharing if those revenues are greater than the ILEC costs associated with use of the high frequency portion of the loop, assuming that these conjectured costs can be reasonably established.  In identifying putative costs of the local loop associated with line sharing, the Interim Opinion unaccountably blends an unspecified allocation of conjectured existing loops costs with the addition of unverified new ones, a blending that should be clarified in the final phase.

Besides fairness to ratepayers, another anticipated purpose of balancing revenues against costs would be to neutralize, as the Interim Opinion puts it, “any advantage the ILECs might otherwise have by making the balance in the memoranda accounts subject to refund to voice customers, or used in some other way, to level the competitive field between ILECs and CLCs.”
  Achieving this goal of fairness and competitive neutrality will likely also require examination of and possible modification to California High Cost Fund (CHCF) mechanisms.

All such corrective measures, due both ratepayers and CLECs, need to be addressed in the final phase of this proceeding.  Respecting these pricing, costing, and fairness issues, ORA plans to present testimony and intends to cross-examine witnesses and brief these issues as they arise in testimony and hearings. 
II. Tie Cables in an Efficient Line Sharing Configuration

The Interim Opinion also deferred to the permanent phase of the proceeding the search for “better evidence” respecting the charges for tie cables and the number of tie cables to be charged for in an efficient line sharing configuration.
 Further, the Interim Opinion stated that “whether or not a voluntarily provided splitter must be priced based on a TELRIC calculation is not determined in this interim arbitration.”
 Parties were invited to address this in the next phase of the line sharing proceeding.
 So too the issues of charges for Operation Support System (OSS) modifications and line conditioning. In the case of the former, whatever the outcome of the search for “better evidence” for substantiating the accurate incremental cost for OSS modifications, if any, ORA expects that such recovery will occur in service specific rates rather than in a separate, broad-based “implementation cost” recovery mechanism.  The ILECs bear a heavy burden of proof to demonstrate that any claimed costs attributable to line sharing are reasonable, prudent, and truly incremental beyond the $87.5 million of implementation costs that Pacific, for example, has already been authorized to recover.
  In the case of line conditioning charges, they too are subject to true-up, with determination of their accuracy also left to this final portion of the line sharing phase.

Respecting these and other disputed issues, the Interim Opinion embraced the reasoning of the Final Arbitrator’s Report (FAR), which was that most disputed issues were to be resolved in favor of the incumbent LECs because, as the Interim Opinion states, “line sharing is on the ILECs’ systems,”
 and thus fewer changes to their monopoly networks would be required.
  This standard, however, is inconsistent with the stated goal of “vigorous and healthy competition on a level playing field, where the competition is reasonable, fair, equitable, and balanced.”
  It presumptively gives additional advantage to the already advantaged holder of bottleneck services.
The final phase of this proceeding must provide an opportunity for parties and the Commission to revisit this interim reasoning.  Its resolution will directly impact ratepayers if, as the FAR’s reasoning implies, CLECs are to bear a disproportionate weight of accommodating the priority of the ILECs’ systems and are thus economically disadvantaged in presenting service alternatives to potential DSL customers.  Although ORA does not plan at this time to present testimony on the issues under this rubric, we will participate through cross-examination and briefs.
III. Decommissioning Copper Loop Plant

The Interim Opinion’s temporary prohibition of the ILECs’ decommissioning of copper line local loop plant is the only exception Pacific took, despite other reservations, to the Commission’s adopting the Appendices DSL of the Final Arbitrator’s Report.
  This is not surprising given that Pacific is rapidly by-passing copper with the deployment of fiber-optic loop facilities.  The Interim Opinion justifies the restriction on decommissioning copper loop plant as a “pro-competitive requirement consistent with the goal of promoting the availability of xDSL services.”
 

As the Interim Opinion recognizes, the issue must be approached against the backdrop of a major redesign of the network in Pacific’s Project Pronto. Pacific is carrying fiber to remote terminals in order to make DSL services available to many more of its customers than would be the case under the old copper loop architecture. Not incidentally, CLECs are denied line sharing over fiber -- which the Interim Opinion reaffirms. Thus competition in line sharing can be severely curtailed simply with the by-passing of copper. The replacement of copper facilities by fiber facilities forces CLECs to rely on continued access to the suddenly antiquated copper loops deserted by the ILECs. If the ILECs are allowed to decommission these by-passed portions of the copper loop, CLECs would have no alternative but rely upon whatever wholesale broadband alternative the ILECs chose to leave them for resale. Line sharing of their own would be technically and economically infeasible. 

Even in preventing the decommissioning of this by-passed copper, the Interim Opinion consigns CLECs to using loop lengths that compromise the availability of distance sensitive DSL services, the very limitation Pacific is attempting to overcome by carrying fiber to remote terminals.  While the extent of the restriction on decommissioning copper loop plant is conceded by the Interim Opinion to be “moderately burdensome on ILECs,”
 the unwelcome options of line sharing over by-passed copper or resale of the ILEC wholesale broadband offering is more than moderately burdensome to CLECs.

The Final Arbitrator’s Report noted that GTE had quoted in its Opening Brief the Eighth Circuit’s decision that CLECs had “access only to the incumbent’s ‘existing network – not to a yet unbuilt superior one.’”
  Presumably, by this logic, incumbents could build a “superior” network and then deny access to it.  Without resolution of the issue of whether line sharing is properly confined to copper loops, the logic of the Eighth Circuit would allow incumbent LECs to defeat the competitive guarantees of the Telecommunications Act of 1996 simply by introducing “superior” technology.  One of the challenges of this final phase of the line sharing proceeding is to assure that access to the public switched network is not made contingent on anti-competitive and predatory technological changes introduced by ILECs.
ORA expects at this time only to cross-examine and brief this set of issues.

IV. Proposed Schedule

Administrative Law Judge’s Ruling
October 20, 2000

Pre-Hearing Conference Statements
November 17, 2000

Pre-Hearing Conference
November 29, 2000

Discovery
through conclusion of hearings

Opening Testimony to be served
March 8, 2001


Reply Testimony to be served
March 22, 2001

Pre-Hearing Conference
April 9, 2001

Evidentiary Hearings
April 30 – May 4, 2001

Opening Briefs
May 18, 2001

Reply Briefs
May 30, 2001

Proposed Decision
July 20, 2001

Comments on Proposed Decision
August 9, 2001

Reply Comments
August 20, 2001

Commission decision
September 13, 2001
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