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BRIEF OF THE OFFICE OF RATEPAYER ADVOCATES 
AND THE UTILITY REFORM NETWORK REGARDING PACIFIC BELL’S LINE SHARING COST ELEMENTS
I. INTRODUCTION


Pursuant to the Ruling of Administrative Law Judge (ALJ) Karen Jones at the February 13, 2001, Pre-Hearing Conference,
 the Office of Ratepayer Advocates (ORA) and The Utility Reform Network (TURN) submit this brief on the issue of cost elements in the Permanent Line Sharing Phase of this proceeding.  On March 6, 2001, ALJ Jones 

extended the filing date for this brief from March 7, 2001 to March 12, 2001.
  Accordingly, the submission of this brief is timely.  

ALJ Jones asked Pacific Bell (Pacific) and Verizon to file briefs on the cost elements list contained in Attachment A to the Pre-Hearing Conference Statement of Rhythms Links (Rhythms) in the hope that the parties could arrive at a common list of elements. ORA and TURN are joining with others in addressing the cost elements directly in a separate concurrent filing.  In this brief, ORA and TURN comment on the troubled context which now frames this proceeding’s discussion of line sharing and line splitting cost elements and which will have a bearing on the subsequent evidentiary hearings.  ORA and TURN request that the Commission not allow any delay in the proceedings and that it require the unbundling of all the functionalities and features associated with the local copper and fiber-fed loops and subloops, including the unbundling of the functionalities and features of Pacific’s Project Pronto.

II. COST ELEMENTS 


The parties held three conference calls in February and early March to try to arrive at a common list of cost elements associated with all-copper loops and fiber-fed loops to be utilized for line sharing and line splitting, as Judge Jones requested.  The basis for these discussions was the list of cost elements presented by Rhythms at the 2nd Pre-Hearing Conference, as noted above.  While cost elements had been one of the subjects of earlier conversations in the permanent phase of this proceeding, those discussions had dealt more particularly with finding agreement on schematic diagrams of various line sharing and line splitting configurations for the separate networks of the two ILECs, not with cost elements themselves.
 


The last of the cost elements conversations, spurred by ALJ Jones’ request for collaborative talks about the Rhythms list, occurred on March 5, 2001; it broke down in disagreement.  The parties are filing separately as a consequence.   

A. Nature of Differences


While the differences are more explicit with respect to Pacific and the competitors, they are implicit in the stances of Verizon and its competitors.  The nub of the issue is that neither Pacific nor Verizon has an incentive to do business on a wholesale basis with its retail competitors, especially in line splitting where neither ILEC would retain a retail presence.
  They have no business reasons for doing business with CLECs, only legal ones.
  Given this outstanding conflict between wholesale duties and retail interests, the ILECs not surprisingly show every willingness to neglect their wholesale obligations under the law in order to protect their retail market dominance.  The Commission should be especially sensitive to the balancing of wholesale obligations and retail interests in this proceeding.

1. Pacific and its Competitors for Line Sharing


Respecting Pacific, the chief obstacle to an agreement on a common list of line sharing cost elements has to do with the following two issues:

a) Project Pronto

It is no secret that Pacific wishes to prevent unbundled access to the Pronto network architecture.  If access is to be allowed, it would only come as a resale option. CLECs may purchase SBC’s Broadband Service, but they may not have access to the network elements composing it on an unbundled basis.  Pacific made this position clear in its February 21, 2001 filing (p. 4)
.  Pacific claims that its Broadband Service is only available as “interworking elements” (p. 4); as Pacific put it, “it is an end-to-end offering consisting of many piece parts of the network to create a service.” (p. 4)  However many the network “piece parts,” the service is not to be unbundled into network element products and any cost study associated with it as a service is not deemed relevant by Pacific to the Commission and the other parties as a basis for identifying cost elements of possible unbundled offerings.

b) Delaying Line Sharing and Line Splitting Competition


The Commission should be watchful of any evidence of an interest in delaying this proceeding in reaching its objective of arriving at cost-based, forward-looking prices for line sharing and line splitting products that Pacific’s and Verizon’s competitors may seek to sell in any near future.  Pacific has made clear that it believes identification of cost elements as recurring or non-recurring, for instance, is “premature.”
  While resisting the identification of cost elements of unbundled “piece parts of the network,” Pacific asks the Commission to postpone steps to working out prices for actual products.  Unless the Commission acts, differences over the cost elements can be perpetuated into a third stage of the proceeding (the Interim being the first).  This next stage will arrive belatedly and robust competition can be avoided in the near term, a result the Commission sought to avoid in approving the Interim Opinion last September. 

Pacific resists talking about unbundled elements and discrete subloop elements, 

especially within the Pronto remote terminal setting, because their legal status as UNEs has, according to it, not been determined.
  The CLECs are interested in costing to determine prices of what they would purchase wholesale for end-users at the retail level.  In contrast to Verizon, Pacific has made clear that it does not want to assume products for purposes of identifying costing elements it currently refuses to offer and will resist offering before this Commission, regulatory rulings such as the FCC’s recent line splitting order to the contrary notwithstanding.

2. Broadband Service as Pacific’s Only Wholesale Line Sharing “Product”

The Commission should require that Pacific be specific about costs and even categories of costs for line sharing products and pricing beyond those associated with its Broadband Service.  Pacific should be ordered to study New Generation Digital Loop Carrier unbundling, consistent with the fact that Project Pronto remote terminals are part of “loop facilities” in Pacific’s network.  If Pacific will not act because, it contends, it has not been ordered to offer these products or required to classify Pronto as loop facilities, the Commission should so order.  The Commission should clarify for the parties, including Pacific -- that it is not “premature” to cost for products because line sharing and line splitting products cannot be priced if they are not “costed.” 

Pacific would have the Commission believe that line sharing and line splitting products cannot be costed until they are offered, and they will not be offered unless Pacific is ordered to offer them.  From a ratepayer’s perspective, the ILECs thus effectively would like to exercise a veto over what products are available in the telecommunications marketplace.  By denying unbundled wholesale line sharing offerings to their competitors, the ILECs can channel retail demand for advanced services products to themselves – unless the Commission acts to prevent this.

Given the differences among the parties, the Commission is being, in effect, invited by the ILECs to order wholesale line sharing and line splitting products in advance of their costing so that the ILECs are compelled to study them as cost objects. Otherwise they cannot be priced and cannot be offered.  Absent affirmative Commission action in this permanent phase of the proceeding ratepayers will be caught in a kind of “Catch-22”:  there can be no line sharing and line splitting competition until Pacific chooses to offer it to CLECs, and it is not in Pacific’s business interest to make any such offering.  This is to stand the pro-competitive objective of the Telecommunications Act on its head.  The Commission should not allow this to occur.

The Commission may face a stark choice. Pacific may do what SBC’s Ameritech has apparently done in Illinois.  When ordered by the Illinois Commission to unbundle Project Pronto, and to allow the placement of line cards in NGDLC remote terminal equipment, Ameritech, Pacific’s mid-western regional equivalent, stopped Pronto deployment altogether.  The Commission should take any such threat to its authority and jurisdiction seriously but not so seriously as to allow Pacific to escape its unbundling obligations in those Pronto network arrangements already deployed and being used by Pacific for its own retail purposes.

B. Unbundling the Project Pronto Network

Pacific’s Project Pronto is a broadband services overlay to the copper network,
 or, as SBC has described it to the investor community, Pronto is SBC’s “high-capacity next-generation local network.”
 SBC has declared that Pronto will “dramatically reduce its network cost structure.”
 SBC explains that the “expense and capital savings alone are expected to offset the cost of the entire initiative.”
 Apart from the cost impact on the network, the issue for regulators has been whether this new network architecture is subject to the same legal obligations as the “underlay”copper network.  That network, which existed at the time of the passage of the 1996 Telecommunications Act, is unambiguously subject to open access requirements and obligations of parity and non-discrimination. 

Earlier, in the Interim phase of this proceeding, the Commission recognized the implications for competition where fiber-fed loops were allowed to replace copper loops in the local network when competitors were simultaneously confined to copper for their DSL offerings.  The Commission ruled that Pacific was not free to decommission the copper loops of the “underlay” network, the network being left to the CLECs by Pacific.  Otherwise, the Commission would have faced the situation where Pacific would increasingly rely for both its voice and data services on the fiber-fed broadband network, leaving the increasingly antiquated copper network to its competitors.  In the context of advanced services, such a development would be catastrophic for competition and would represent the height of discriminatory behavior. 

It was for this reason that the Commission in its Interim Opinion restricted the decommissioning of copper by Pacific, and went on to state, “Our goal is to promote vigorous and healthy competition on a level playing field, where the competition is reasonable, fair, equitable, and balanced.”
  After all, as the Commission understood, DSL service is distance sensitive.  Project Pronto extends fiber into the neighborhoods, moving the DSL-ready percentage of Pacific’s customer base from some 40% to some 80%.
  At best then, confined to the copper network, DSL competitors could have access to only that 40% the copper network reached; Pacific meanwhile would have access to double that and would have a fiber-fed network architecture which had huge cost advantages and was allegedly immune from the open access and unbundling requirements of the law.


The FCC has recently clarified, in the context of line sharing and line splitting, that ILEC unbundling requirements apply to the entire loop, whether copper or fiber-fed or some combination of the two.
  The FCC’s January 19 ruling made clear that the unbundling requirement for line sharing “applies to the entire loop, even where the incumbent has deployed fiber in the loop (e.g., where the loop is served by a remote terminal).”
  The FCC went on to state that “although the high frequency portion of the loop network element is limited by technology, i.e., is only available on a copper loop facility, access to that network element is not limited to the copper loop facility itself.”
 

Moreover, with respect to line splitting specifically, the FCC urged immediate compliance.  “Because line splitting is an existing legal obligation, incumbent LECs must allow competitors to order line splitting immediately, whether or not a fully electronic interface is in place.”  And of special relevance to Pacific’s attempts to draw out this proceeding into a two-stage costing exercise, the FCC offered this note, again respecting line splitting:  “… we expect Bell Operating Companies to demonstrate, in the context of section 271 applications, that they permit line splitting, by providing access to network elements necessary for competing carriers to provide line-split services.”
  The FCC went on to state:

We emphasize…that line splitting is only one application of an incumbent LEC’s larger obligation under our rules to provide access to network elements in a manner that allows a competing carrier “to provide any telecommunications service that can be offered by means of that network element.”[Citing 47 C.F.R. §§51.307(c); 51.309(a)] Over time, we expect carriers to develop new technologies to support new forms of telecommunications services. Consistent with our rules and our obligation to promote innovation, investment, and competition among all participants and for all services in the telecommunications marketplace, we expect incumbent LECs to provide access to the features, functionalities, and capabilities associated with the unbundled network elements necessary to provide such services. [Citing Joint State of Managers. S. Conf. Rep. No. 104-230, 104th Cong. 2d Sess. 1 (1996).

Rather than delay this proceeding and go forward, as Pacific wishes, in some kind of a two-stage manner, the Commission should proceed speedily to compel costing and pricing of all UNEs necessary for provisioning line sharing and line splitting.  As the FCC has made clear in the Line Splitting Order, Pacific cannot receive §271 approval absent a clear demonstration that it makes available to CLECs access to all the elements necessary for line splitting, certainly a higher bar than line sharing alone.  In view of that fact, Pacific’s seeming intransigence and attempts to delay are curious.  However that may be, this Commission should not acquiesce to them.

C. Conclusion: Ratepayer Interests

Any delay such as would be entailed in a two-stage costing exercise would postpone robust competition in DSL and other advanced services in Pacific’s territory for two to three years, allowing Pacific to transform, unchallenged, its dominant 99% market share in residential voice access to a comparable market share in DSL and other advanced services.  The injury to ratepayers in such a development can hardly be overestimated.  

For this reason alone, the Commission should adhere to the expedited schedule anticipated in the Interim Opinion when the Commission acknowledged that “it is in the 

///

///

///

public interest to implement national telecommunications policy… as soon as possible [and] without delay.”



Respectfully submitted,


Sindy J. Yun

Staff Counsel

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-1999





Fax: (415) 703-2262





Email: SJY@CPUC.CA.GOV






Regina M. Costa

The Utility Reform Network

711 Van Ness Ave., Suite 350

San Francisco, CA  94102

Telephone: (415) 929-8876

Facsimile: (415) 929-1132

March 12, 2001



E-mail: RCOSTA@TURN.ORG

CERTIFICATE OF SERVICE  

I hereby certify that I have this day served the foregoing document entitled “BRIEF OF THE OFFICE OF RATEPAYER ADVOCATES AND THE UTILITY REFORM NETWORK REGARDING PACIFIC BELL’S LINE SHARING COST ELEMENTS” upon all known parties of record by first-class mail, a copy thereof properly addressed to each party.  

Dated at San Francisco, California, this 12th day of March, 2001.  







   NELLY SARMIENTO

�Reporter’s Transcript, Feb. 13, 2001, p. 1302, p. 1316.  


�Separately, Verizon received an extension also, to March 19, 2001. Verizon’s chief negotiating partners have been Covad and Worldcom, also parties to the later filing date for Verizon. Verizon, however, also responded to Rhythms cost elements list. See “Response of Verizon to Cost Elements List Submitted by Rhythms Links,” Feb. 27, 2001. (Hereafter, “Response of Verizon.”)


3 See, for instance, Pacific’s “Response to ALJ Ruling” of December 29, 2000, p. 1. Most of this filing was devoted to network diagrams and Operation Support System (OSS) flow-through charts. The discussion of cost elements was confined to two paragraphs and two exhibits. The first of these exhibits was entitled Proposed Elements for Costing, Line Sharing Copper, and consisted of seven lines; the second was entitled Proposed Elements for Costing, Broadband Services, and consisted of eleven lines.


� One obvious sign of this is that both ILECs propose charging CLECs for placing orders — an interesting approach to doing business.


� Nor are there technical obstacles to doing business, however frequently cited by the ILECs. See for instance the FCC’s remark at ¶ 9, note 14: “We note that the issue Rhythms raises does not appear to be related to the technical feasibility of providing line sharing over fiber-fed facilities, but rather it appears to be limited to the obligation an incumbent LEC has to unbundled the high frequency portion of the local loop when some portion of that loop is on fiber facilities.” See Deployment of Wireline Services Offering Advanced Telecommunications Capability (CC Docket No. 98-147) and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order on Reconsideration in CC Docket No. 98-147, Fourth Report and Order on Reconsideration in CC Docket No. 96-98, Third Further Notice of Proposed Rulemaking in CC Docket No. 98-147, Sixth Further Notice of Proposed Rulemaking in CC Docket No. 96-98, January 19, 2001. Hereafter “Line Splitting Order.”


� “Response of Pacific Bell to Joint Submission Regarding Network Schematics and Cost Elements,” February 21, 2001.


� Ibid, p. 3.


� Respecting the collocation of line cards in Digital Loop Carriers in remote terminals, Verizon agrees with Pacific: “Verizon does not plan to offer because collocation at [sic] a line card is not mandated and has not been demonstrated to be in the public interest.” Verizon further claims that “The rules for such an arrangement need to be defined before it is possible to identify all associated costs.” Similarly, “The legality of such an arrangement is under investigation by the FCC.” See “Verizon Potential PARTS [Packet At Remote Terminal Service] Offering,” Response of Verizon, Cost Study Elements for Delivery of DSL Based Services on Fiber-Fed DLC Loops.


� FCC, Second Memorandum Opinion and Order, In the Matter of Ameritech Corp. & SBC Communications For Consent to Transfer Control of Corporations Holding Commission Licenses and Lines…, released Sept. 8, 2000, ¶ 4. Hereafter, “Project Pronto Order.”


� SBC Communications, Investor Briefing, December 19, 2000, p. 2.


� SBC Communications News Release, October 18, 1999, p. 1.


� Ibid.


� Interim Opinion, D.00-09-074, p. 30.


� Project Pronto Order, ¶ 4.


� Line Spitting Order, ¶ 10.


� Line Splitting Order, ¶ 10.


� Line Splitting Order, ¶ 10. Emphasis in the original.


� Line Spitting Order, note 36 (¶ 20).


� Interim Opinion, Sept. 21, 2000, Conclusion of Law #4, p. 35.





PAGE  
8

