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Rulemaking on the Commission’s Own Motion to Govern Open Access to Bottleneck Services and Establish a Framework for Network Architecture Development of Dominant Carrier Networks.


Rulemaking 93-04-003

Investigation on the Commission’s Own Motion into Open Access and Network Architecture Development of Dominant Carrier Networks.


Investigation 93-04-002

Order Instituting Rulemaking on the Commission’s Own Motion Into Competition for Local Exchange Service.


Rulemaking 95-04-043

Order Instituting Investigation on the Commission’s Own Motion Into Competition for Local Exchange Service.


Investigation 95-04-044

ORA COMMENTS ON DRAFT ARBITRATOR’S REPORT

R.93-04-003/I.93-04-002

(INTERIM ARBITRATION, LINE SHARING PHASE)

I. INTRODUCTION

In accordance with the procedural schedule established by Administrative Law Judge (ALJ) Mattson in his May 8, 2000, Arbitrator’s Ruling, the Office of Ratepayer Advocates (ORA) files these comments on the Draft Arbitrator’s Report (DAR) in the Interim Arbitration of the Line Sharing Phase of this docket.  Due to staff resource constraints, ORA is not able to comment upon each issue at this time.  Silence on any particular issue should not be construed as assent or dissent. Similarly, ORA is not able to provide proposed Appendix DSL or Line Sharing Amendment at this time.

ORA appreciates the time constraints within which this Arbitration has occurred.  The calendar for the negotiations has been established by the Federal Communications Commission’s (FCC) Line Sharing Order
 and action taken by the California Legislature in Assembly Bill (AB) 991 which was keyed to the FCC’s clock.  Nevertheless, however expedient, ORA believes that the Commission would err in adopting this DAR in its current form.

The DAR states that the goal of this arbitration is to develop “the most complete set of line sharing rules that is reasonable.”
 Instead, however, it rejects a “broad reading of the FCC’s orders”
 in favor of a narrow one; it spurns an “aggressive approach to deciding issues;”
 and it deliberately chooses a path that is not “hypothetically” intended to “create the basis for the most competition.”
 In short, the DAR adopts an approach that is narrow, passive, and restrained in its embrace of competition. 

This outcome in a proceeding nominally designed to open access to bottleneck services would be unfortunate.  The DAR states that “more disputed issues are resolved in favor of Pacific and GTE than CLCs or Covad” because “the amendments proposed by Pacific and GTE require less [sic] changes to conform with the orders of this Report.” 
  This is to make a virtue of circular reasoning. The amendments of the Incumbent Local Exchange Carriers (ILECs) require fewer changes because the DAR adopts those amendments in most instances. This is not a consequence of their merit; it is a consequence of the incidence of their adoption. 

Another reason given is that the ILECs are the ones providing access and therefore their systems should dictate more often than not the terms of that competitive access. This reasoning conflicts with the purposes of the FCC’s Line Sharing Order and the earlier Advanced Services Order (ASO)
 and would thus constitute legal error.  The DAR seems to conclude that, because the ILECs have a monopoly on the systems to which CLECs need access, it is “preferable”
 to adopt the ILECs’ recommendations.  The ILECs understandably espouse positions that  would minimize their costs and market share loss, rather than those which would foster development of a competitive marketplace.  However, this Commission should make decisions that promote competition and protect consumer interests. 

II. THE DAR WOULD INAPPROPRIATELY LIMIT LINE SHARING TO CERTAIN TECHNOLOGIES.

The liabilities of the DAR’s approach can be seen in the dispute about line sharing over fiber-fed loops vs. copper loop facilities. The DAR cites the FCC’s Line Sharing Order, which could be interpreted as confining mandatory line sharing to copper.
 The DAR dismisses the CLCs’ concern that by so defining the loop, Pacific Bell, as a subsidiary of SBC, can deploy fiber and thereby obviate the basis of the regulatory regime under which line sharing is mandated. Thus, the DAR commits a fundamental error by limiting required access on the basis of transitory technological specifications. 

The DAR recognizes the threat to line sharing posed by Pacific/SBC’s Project Pronto, Pacific/SBC’s deployment of fiber.
 It concedes the discriminatory implications and admits that “[t]his subject cannot wait until the permanent part of the line sharing phase of this proceeding.”
 It notes the CLCs’ contention that to bow to the ILEC denial of access over fiber-fed Digital Loop Carrier (DLC) systems is to risk “creating a new monopoly in provisioning advanced services to end-user customers.”
 The DAR, even so, would punt the ball to the FCC.
 If, as the DAR concedes, it is “unreasonable” while awaiting FCC action, “to allow ILECs to serve customers (or those of a corporate affiliate) over fiber and not allow CLCs the same option,”
 it is unreasonable per se and legal error.  These contradictory positions must be resolved in favor of the intent of Congress, the California Legislature and the FCC:  in favor of compelling ILECs to provide access by CLCs to all parts of the ILEC network in a fashion that is technology-neutral and promotes competition.

The same considerations should apply to line sharing and the UNE-P arrangement.
 The CLCs want to obtain access to the high frequency portion of the local loop as part of the UNE-P arrangement.  The ILECs want to deny them this because, as the DAR recognizes, to have this access would allow the CLCs the opportunity to win a voice customer from the Incumbent without having that customer forfeit their broadband data CLC.  For the DAR, the issue turns on ownership of the splitter functionality.  ILECs don’t have to own the splitter, according to the DAR’s reading of the FCC’s line sharing order.  This means that the splitter wouldn’t be a part of the local loop and thus subject to unbundling obligations.  However, as the DAR also notes, this distinction may soon be beside the point.  As the DAR recognizes, “introducing fiber-fed DLCs into the local loop may result in a splitter being part of many customers’ local loop, since a splitter must be in the remote terminal.”
 Thus the DAR faces the same quandary it did with the issue of access to fiber loops.  It recognizes the potential for discrimination and the likely impact of ILEC technology to facilitate such discrimination but doesn’t want to act without the FCC acting first.  Consistent with this recognition, the DAR should provide that the splitter functionality is part of the local loop.

III. THE DAR CORRECTLY CONCLUDES THAT CLECS SHOULD PAY FOR SERVICES PROVIDED TO THEM. 

ORA supports the DAR’s conclusion that the monthly recurring rate for the high frequency portion of the loop should not be set at zero, as GTE proposed, but not for the reasons the DAR outlines.  In a forward-looking network configuration, there would be a cost to providing the high-frequency functionality.  This is evident if one looks at the implications of SBC’s Project Pronto and the creation of a fiber-fed network.  The issue then is not that there shall be a cost and a resulting price, but whether the costs are accurately determined and the prices are fair and non-discriminatory.  The DAR leaves much in this regard to “later adjustment” in the permanent line sharing phase.
 Nevertheless, the rate it adopts on an interim basis seems too high in the case of Pacific for the very reason that the DAR likes it, that it is “50% of the cost of an entire Pacific unbundled loop purchased by a CLC.”
 It is odd then that this rationale is deserted when it comes to devising a rate for GTE.  This results in discriminatory treatment of Pacific vis-à-vis GTEC and is thus arbitrary and capricious.

Indeed, ORA strongly supports the DAR’s conclusion that line sharing imposes costs and that CLECs should pay their share of those costs for the services they purchase, rather than having ratepayers foot the bill by dumping these costs into yet another explicit “implementation cost” surcharge or exogenous factor treatment.  The proposed prices may well require adjustment, but the principle that these costs should not be imposed on ILEC ratepayers is sound.

IV. CONCLUSION

One of the more telling instances where the DAR adopts the ILEC position has to do with Issue 33, “What technologies may ILEC[s] deploy, [sic] when new technologies (such as fiber) may impact CLC’s provision of xDSL Service?”
 The DAR says that the FCC is clear on this point and quotes extensively from the Line Sharing Order (¶80), highlighting certain passages which support the DAR’s finding that ILECs are not “restrained in deploying new technologies which may impact CLCs’ provisioning of xDSL service.”
 But the DAR’s outcome is inconsistent with what the FCC said.  At the end of the long passage from the Line Sharing Order that the DAR quotes so approvingly, the FCC writes as follows:

… we believe that the spectrum unbundling requirements we establish in this Order will not infringe the incumbents’ ability to rearrange or replace their loop plant in an equitable and pro-competitive manner. [Emphasis added.]

Contrary to what the DAR concludes,
 ILECs are indeed restricted from deploying new technologies or from migrating their customers to new technologies if they do it in an inequitable and anti-competitive manner.  The FCC is not saying that the manner need only be neutral as to competition; rather, the manner of deployment must instead be pro-competitive.

To the extent the DAR departs from the pro-competitive stance explicit in the Line Sharing Order, in the Advanced Services Order, and in this Commission’s own local competition orders, it is legal error and should be revised.
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