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Reply Comments 

Of The Office Of Ratepayer Advocates

on the Draft Decision of

Administrative Law Judge Mattson

Pursuant to Rule 77.7(b) of the California Public Utilities Commission’s (CPUC or the Commission) Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) files its Reply Comments on the Draft Decision (DD) or “Interim Opinion” of Administrative Law Judge (ALJ) Mattson. The DD would adopt the findings of the Final Arbitrator’s Report (FAR) in the Interim Arbitration of the Line Sharing Phase of this proceeding.


ORA here replies to the Comments filed by Pacific Bell, (Pacific) Covad Communications, Rhythms Links New Edge Networks, GTE California, (GTEC) TURN, and the Joint Comments of AT&T and Worldcom; (Joint Commenters) the Line Sharing Status Reports were jointly submitted jointly by Covad, Rhythms, and Northpoint, individually by New Edge Networks, by Pacific Bell, and by SBC Advanced Solutions.

I. THE ISSUE OF BALANCE

Perhaps the most cogent statement of the Draft Decision’s (DD) lack of balance in approaching the line sharing interim arbitration in the Final Arbitrator’s Report (FAR) is that GTEC’s and Pacific’s opening comments are five and four paragraphs in length, respectively. This relative silence, like the dog in the Sherlock Holmes story who did not bark, is the best evidence that the ILECs got nearly everything they wanted  – and several things they didn’t ask for -- and consequently have little to say regarding the Draft Decision.

Not so the Competitive Local Exchange Carriers (CLCs) – or ORA. A truly balanced approach would likely incur approval and disapproval in equal measure from the differing parties. That this arbitration does not is an indication that the interim opinion is unfair.

Moreover, as Covad remarks, “Unless the Interim Opinion is substantially revised, California, the technology leader, will suffer the ignoble irony of becoming the least hospitable state in the country for competitive DSL deployment.”
 Even assuming the imbalances spawned by the interim arbitration are corrected in the final phase, considerable damage will be done to competitive line sharing options in California in the interim interval. It is well to emphasize the stated objective of this proceeding: 

[t]he goal of this arbitration is to adopt a complete set of prices, terms, and conditions for line sharing that is fair, reasonable, and achievable by June 6, 2000.  As a result, the xDSL market will be opened in ways its not now, and competition will be promoted.

A. Loop Prices

As Covad and the Joint Commenters point out the DD and FAR go out of their way to establish categories of costs allegedly associated with use of the high frequency portion of the loop for line sharing even when the ILECs themselves had not made such cost assertions and where there is no evidence in the record to substantiate them.
 

The DD’s determination to arrive at line sharing loop prices where there is no evidence of actual costs to justify them is all the more troubling given the recent decision in Iowa Utilities Board, et al., v. Federal Communications Commission, No. 96-3321, slip op. (8th Cir. July 18, 2000) where the Court stated: 

[T]hat a forward-looking cost calculation methodology that is based on the incremental costs that an ILEC actually incurs or will incur in providing the interconnection to its network or the unbundled access to its specific network elements requested by a competitor will produce rates that comply with the statutory requirements of § 252(d)(1) that an ILEC recover its “cost” of providing the shared items. (Emphasis added)


If, on a forward-looking basis, a modern telecommunications network should include a cost for the high frequency portion of the local loop as part of its cost configuration, then an allocation of actual loop costs associated with the high frequency capability would have to be made accordingly.
 But neither the DD nor FAR attempt to do this. Instead, they simply invent additional costs without factual support and without a finding of actual costs incurred.

B. Due Process

Covad complains that the DD unduly narrows the issues to be considered in the final phase of the line sharing proceeding. ORA shares this concern. The DD qualifies its narrowing of the final phase issues
 with the following language:

[w]e leave to the judgment of the ALJ in the final portion of the line sharing phase whether or not to add issues other than those stated in the FAR,
 and the double recovery of loop costs. The burden for including any issues beyond those identified in the FAR, or added by the ALJ at her initiative, however, is on the party seeking to raise any issues. (Emphasis added)

ORA proposes that the sentence italicized in this passage be deleted. The discretion of the ALJ and Assigned Commissioner should be adequate in assessing the relevance of the issues to be addressed in the final phase. There should be no special burden placed on parties wishing to raise issues not resolved satisfactorily in the interim arbitration. This is especially important given the DD’s perceived lack of balance, the tumultuous character of the xDSL market, the regulatory uncertainty surrounding fiber in the loop, and the questions surrounding line sharing in the UNE-Platform.

II. NEW REPORTS ON THE STATUS OF LINE SHARING

Many questions arise from a review of the line sharing status reports, both from the nature of these reports and from the fact that they are hardly comprehensive. 

A. New Reports on the Status of Line Sharing

ORA recommends that the Commission ask the parties to this interim arbitration, and any other interested parties, to file reports on the status of line sharing in California for presentation at the prehearing conference for the final phase. This will help provide the Commission with an updated sense of how this interim arbitration itself has or has not worked to advance the competitive landscape for line sharing, which was one of the stated objectives of the FCC’s ruling in this area.
 These reports could then be used to gauge the areas of concern in the final phase. If proprietary concerns are an issue, the Commission can require that these reports be filed under seal.

1. Areas of Interest

ORA suggests the following areas would assist the Commission in assessing the status of line sharing as the Commission moves into the final phase.

· Number of line sharing arrangements in California provisioned by each ILEC since December of 1999, by month;

· Number of line sharing arrangements in California provisioned by each CLC since December of 1999, by month;

· Number of line sharing arrangements in California provisioned by mechanized operation support systems and the number in California provisioned by non-mechanized or manual OSS, by month since December 1999;

· Average provisioning interval by ILEC per CLC, by month, since December 1999;

· Statistics showing average loop qualification interval by ILEC, per CLC, by month, since December 1999;

· Figures showing the number of central offices configured for line sharing by month since December 1999, and the total number of central offices configured for line sharing by the date of the final phase prehearing conference; 

· Number of ILEC lines which required conditioning for line sharing, per month since December 1999;

· Acceptance rates of Local Service Requests for line sharing for each ILEC, per requesting CLC, by month, since December 1999; and

· Number of line sharing applications, by CLC, that have required delays in provisioning because they needed revisions.

ORA urges the Commission to look into the charge made in the Joint Report that, as of the middle of July, 2000, “Pacific has not provisioned a single line shared loop for any of the DLECs in California.”
 This is in contrast to the statement by SBC-ASI that it “has successfully processed in excess of 20,000 requests for line sharing in California with Pacific… since June 6, 2000.”
 Pacific itself states that “As of July 17, 2000, Pacific has successfully provisioned and completed more than 8,000 local service requests (LSRs) for line sharing.” Pacific admits that the “vast majority of these requests were from ASI,” its broadband affiliate.
 A factual determination of the accuracy of these claims should be made, and an explanation sought for the discrepancies in such provisioning rates. 

It would be worth knowing whether the DD has contributed to an uncompetitive situation where the ILECs are largely provisioning themselves, not their CLC rivals.

III. CONCLUSION

Whether or not, in the words of Covad, the “Interim Opinion and the two underlying reports represent a tragic step backwards for competition” in California,
 they require the indicated revisions in order to meet the interim arbitrator’s objective of implementing nondiscriminatory prices and terms for provisioning line sharing and xDSL services.
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� Another indication is that only CLCs are cautioned about the necessity of taking risks “in making business and pricing decisions.” The ILECs are protected from risk. See FAR, p. 66.


� Covad Comments, p. 2.


� FAR, p. 10.


� As New Edge states the DD “adopts a price for the HFPL that, for GTE, was not proposed by the parties and, for Pacific, was not substantiated by Pacific.” New Edge Comments, p. 2.


� Not an addition to loop costs, as the FAR and DD contemplate, without factual support or finding.


� DD, pp. 12-13.


� See the FAR at p. 109ff.


� See TURN’s Comments, pp. 1-2; for the discriminatory implications of the FAR’s reasoning about the UNE-P, see AT&T-Worldcom’s Joint Comments, p. 2.


� See In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, Third Report and Order, CC Docket No. 98-147 [and] Fourth Report and Order, CC Docket No. 96-98, released December 9, 1999, ¶35.


� Joint Report, §II [p. 4].


� SBC-ASI Status Report, p. 1.


� Pacific Status Report, p. 3.


� Covad Comments, p. 1.
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