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RESPONSE OF THE Office Of Ratepayer Advocates 

AND THE UTILITY REFORM NETWORK

to THE APPLICATIONS FOR

REHEARING OF DECISION 99-12-051
Pursuant to Rule 86.2 of the California Public Utilities Commission’s (CPUC or the Commission) Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) and The Utility Reform Network (TURN) hereby submit this Response to the Applications For Rehearing of Decision (D) 99-12-051 filed by Pacific Bell (Pacific) and RCN Telecom Services of California, Inc. (RCN). 

I.
INTRODUCTION 

The issues raised by Pacific’s and RCN’s Applications do not constitute errors of fact or law.  Rather, they represent disagreements with the Commission’s policies or erroneous interpretations of the additional authority the Federal Communications Commission (FCC) granted to this Commission.
  Neither Application contains any basis for the Commission to modify or reverse D.99-12-051. 

II.
RESERVED NUMBERS SHOULD NOT BE USED TO CIRCUMVENT THE REQUIRED JUSTIFICATION OF NEED FOR ADDITIONAL NXX CODES

 Decision 99-12-051 states that the Commission intends that 

[A] needs-based assessment of code allocation within the affected NPAs shall be instituted similar to that adopted for the 310 NPA. The implementation of the needs-based assessment for the affected NPAs will be addressed in a forthcoming ruling. (D.99-12-051, p.14)

The Decision does not contain any Ordering Paragraphs (OPs) ordering that the code allocation measures, which were adopted for the 310 NPA, shall also apply to any of the other area codes at issue here.  Indeed, it is plain from the text on page 14 of the Decision that the Commission did not adopt code allocation measures for any of the “overlay NPAs.”  Rather, the Commission stated its intent to address implementation of such measures at some point in the future, and indicated that it anticipates those measures would be similar, although not necessarily identical, to what was adopted in D.99-11-027 for the 310 NPA. 

While it is reasonable for Pacific to express any concerns it might have about extending those measures to other NPAs, it is not reasonable to do so in an Application for Rehearing.  Pacific’s Application alleges that an error would occur at some future point in time if the Commission were to order exactly the same measures for other NPAs as those it ordered for the 310 NPA. Pacific had the opportunity to comment upon these provisions when the draft decision of what later became D.99-11-027 was issued for comment.    

Pacific objects to extending to any other NPA D.99-11-027’s requirement that some form of “documentation” must be submitted to the North American Numbering Plan Administrator (NANPA) “demonstrating” that a service provider has legally enforceable written agreements (LEWA) for all reserved numbers in order to apply for a growth code. It appears from Pacific’s Application that it has a large number of customers for whom it has reserved numbers.  (See Pacific Application, pps.3-4)  It is precisely this situation that gave rise to the Commission’s concerns about use of reserved numbers when calculating whether a given carrier actually needs a growth code. ORA and TURN fully support the Commission’s policy that reserved numbers must be counted and reported when justifying applications for growth codes. 

If the Commission finds that the concerns raised by Pacific have any validity, then the Commission might wish to adopt, for the NPAs at issue here, the policies contained in the Number Resource Optimization Work Group Report on Telephone Number Reservation (Report).  This Report was adopted by the North American Numbering Council (NANC) at its September, 1999 meeting, and forwarded to the Industry Numbering Committee (INC) for inclusion in the relevant INC Guidelines.  The Report should be available on the website for the Alliance For Telecommunications Industry Solutions, www.atis.org, under the section pertaining to the NRO.  The modified INC Guidelines themselves should also be available on the same website under the INC section.

ORA and TURN here note that the Report does not require LEWAs, but does require some form of documentation be maintained and available for inspection in the event a state commission or some other body determines that an audit of a service providers number inventory is needed.  The Report also contains time limits for how long numbers can be reserved before the reservation lapses and the numbers must be deemed available for assignment and for possible return to any number pools.  Finally, the Report also provides for notification to customers that they have numbers reserved, that there is now a time limit on how long the numbers can continue to be reserved, and for the customer to confirm that he wishes to continue to have the numbers reserved for his future use within the time frames allowed for the reservation to remain valid.  Adoption of these guidelines or a Commission-modified version of them would address Pacific’s concerns about how to deal with numbers which were reserved prior to the documentation requirement, but would also meet the Commission’s concerns about preventing improper use of reserved numbers to circumvent the justification of need for growth codes.  In no event should the Commission eliminate the requirement that reserved numbers must be counted and reported when justifying a need for assignment of growth codes or 1,000 blocks.          

III.
PACIFIC ERRS IN ALLEGING THAT THE RECORD DOES NOT SUPPORT SELECTION OF SPLITS OVER OVERLAYS FOR BACK-UP RELIEF PLANS

Pacific alleges that a preference for adoption of geographic splits instead of overlays for the required back-up relief plans is

[A]rbitrary, unsupported by the record, and ignores the interests of many Californians. (Pacific Application, p.5)

The Decision does not ignore the interests of Californians; on the contrary, the Decision’s conclusions take the interests and preferences of California consumers very much into account.  The decision to move forward with examination of geographic splits for the back-up relief plans in these NPAs may “ignore the interests” of Pacific, but the policy is based upon the widespread public distaste for overlays. 

Pacific asserts that customers only objected to overlays because of the mandatory 1+10 digit dialing pattern.  (Pacific Application, p.6)  However, Pacific’s assertion completely ignores the results of three separate customer opinion surveys conducted by various parties, including Pacific, in 1996.  Those surveys found that customers, particularly residential customers, strongly objected to the salient feature of any overlay, regardless of the dialing pattern: the loss of geographic identity and predictability. Customers hated not being able to predict the area code of  the neighbor across the street, or having two (or more) area codes in the same home or business.  These characteristics of an overlay exist in any overlay, whether it features 7 digit or 10 digit dialing.  These customer preferences were confirmed by another survey performed on behalf of ORA in the summer of 1999.  This survey covered residential and business customers in the 310 and 925 NPAs.  The residents of the 310 NPA had already experienced the public education program and undergone the mandatory dialing pattern change associated with the then-anticipated implementation of the 424 overlay and consequently represent the segment of the general population most knowledgeable about and familiar with overlays.  Customers and legislators made very clear to the Commission that they did not support overlays.  

Pacific’s Application refers to the Petition For Modification of D.98-06-018 filed by Robert Kuczewski, which sought to reverse the three-way split of the 619 NPA and implement a 7 digit dialed overlay.  Pacific asserts that the Petition identifies advantages of overlays, and then opines that “many other Californians would also prefer 7-digit overlays to splits.”  (Pacific Application, p.6)  Pacific presents not one iota over evidence in support of its assertion. Pacific also  unaccountably fails to note that the Commission had already denied Mr. Kuczewski’s Petition in D.00-01-023, which was issued prior to the date upon which Pacific filed its Application.

The entire 7 digit dialing overlay issue is merely a red herring.  The California Commission has in place a requirement that any overlays must be implemented using a mandatory 1+10 digit dialing pattern.  (See D.95-08-052 and D.96-08-028)  This was ordered based upon a California-specific evidentiary record, and is independent of the Federal Communications Commission’s (FCC) requirement for 10 digit dialing for all all-services overlays.  The CPUC would have to create an evidentiary record that supported overturning its previous decision before it could consider seeking a waiver from the FCC of the FCC’s mandatory 10 digit requirement.  As Pacific itself notes, the FCC has recently reaffirmed the mandatory 10 digit dialing requirement for overlays.  (Pacific Application, p.6) 

It is true that New York currently has 7 digit dialed overlays (ORA notes that it is currently scheduled to migrate to mandatory 10 digit dialing in April, 2000). However, the circumstances in New York are unique and do not exist in California. New York had a waiver request pending before the FCC which was not acted upon in a timely manner.  The stay that the New York Commission received from the United States Court of Appeals for the Second Circuit was thus issued on purely procedural grounds.  ORA and TURN understand that New York continues to pursue its efforts to have the Second Circuit hear its case on the merits. However, all these facts merely serve to point out the fact that it is unlikely that any approval for a 7 digit dialed overlay will be forthcoming, and extremely unlikely that such approval would be received in time to prevent complete exhaust of the 619. 

Finally, ORA and TURN here reiterate their objection to implementation of a 7 digit dialed all-services overlay.  Seven digit overlays serve to perpetuate the advantages of incumbency, so it is not surprising that Pacific would advocate forcefully on their behalf.  But aside from being anti-competitive, they are also unfair to customers, confusing, and possibly violate Public Utilities Code Section 453, which prohibit discrimination amongst similarly-situated customers. The gross disparity in dialing patterns caused by a 7 digit dialed overlay is not customer-friendly and should not be permitted. ORA and TURN support consideration of 7 digit dialed overlays only in the event that the FCC grants the CPUC’s waiver request to permit implementation of a service or technology-specific overlay.  If that waiver request were to be granted, it may be appropriate and desirable to maintain 7 digit dialing for the wireline and wireless NPAs, with 10 digit dialing across those NPAs.  However, the CPUC has not yet developed any evidentiary record upon which such a determination could be based, nor does it have a waiver request pending before the FCC to permit such a dialing pattern.    

IV.
AREA CODE EXHAUST PROJECTIONS ARE NOT ALWAYS “REASONABLE”

Pacific alleges that the Commission erred by construing the definition of “exhaust” to mean the point at which there are no more unassigned NXX codes in the NPA.  (Pacific Application, p.7)  Pacific speaks of the impact of this construction on the needs of customers and carriers for numbers.

This assumption is fundamentally flawed because it completely ignores whether the lottery allocation of NXX codes provides sufficient telephone numbers to meet the legitimate current and future needs of customers and carriers. (Pacific Application, p.8)

 Pacific then discusses how demand for numbers has been evaluated, and urges that:

Like the FCC and INC, this Commission must recognize that NXX code exhaust and the need for area code relief is a function of demand for telephone numbers...The Commission should modify the Decision to require that exhaust dates be projected based on reasonable estimates of demand...(Pacific Application, p.9, emphasis added)

ORA and TURN agree that NPA exhaust projections should be based upon best available demand estimates and that those demand estimates should be “reasonable”.  However, the current demand estimates are based upon the current situation, which does not include or account for the effects of 1000 block number pooling.  The current exhaust projections therefore do not account for changes in the amount of numbering resources available in 1000 blocks rather than in full NXX codes.  Such a dramatic change in the available supply of numbers must necessarily be incorporated into updated demand forecasts and the resulting exhaust projections.  Forecasts that do not include the effects of pooling cannot be said to constitute “reasonable estimates of demand.”   

V.
RESPONSE TO RCN’S APPLICATION

RCN’s Application mischaracterizes both the Commission’s policies and the nature and extent of the FCC’s delegation of additional authority to the CPUC. For example, RCN alleges that the Commission has “[A]dopted number pooling as the sole method of area code relief.”  (RCN Application, p.2)  This allegation is ludicrous.  The Commission continues to issue decisions ordering implementation of new area codes and is moving expeditiously to consider and adopt back-up relief plans for any NPAs which are scheduled for implementation of number pooling.  (See D.99-12-049 adopting a 3-way geographic split of the 707 NPA; December 7, 1999 Draft Decision of Administrative Law Judge (ALJ) Thomas Pulsifer regarding a back-up relief plan for the 310 NPA; February 1, 2000 Draft Decisions of  ALJ Pulsifer regarding relief of the 925 and 562 NPAs; and January 18, 2000 ALJ Ruling Soliciting Comments On Back-Up Relief Plans For The 408, 415, 510, 650, 714 And 909 Area Codes)  The Commission has also ordered implementation of efficient number usage and conservation practices in addition to number pooling.  Clearly, the CPUC is not “implementing number pooling as the sole means to relieve exhaust in the affected NPAs.”

RCN also objects to the CPUC ordering implementation of pooling when it has not yet adopted back-up relief plans.  (See RCN Application, pps.4-5) However, D.99-12-051 plainly states that the Commission

[S]hall take action expeditiously to adopt an appropriate back-up plan for each of the affected NPAs. (D.99-12-051, p.19)

The Commission is doing just that, as demonstrated by the examples cited in the preceding paragraph. The Decision also explains that the FCC Order does not require that the Commission have a back-up plan implemented prior to requiring pooling, but only that the CPUC must be prepared to implement the back-up plan prior to exhaustion of the numbering resources at issue.  RCN’s position goes beyond the requirements of the FCC Order and ignores the CPUC’s actions to ensure that it complies with the Order.  

RCN’s contentions regarding implementation schedules for number pooling are similarly baseless.  RCN quotes the language in the FCC Order and correctly describes the CPUC’s authority to order implementation of number pooling trials in multiple MSAs in a sequential, but not simultaneous, fashion.  (RCN Application, p.3)  Unfortunately RCN then stumbles into a quagmire in claiming that the mere issuance of notice of intent to implement pooling in multiple MSAs somehow equates to simultaneous implementation in multiple MSAs. 

Thus, the CPUC received authority to implement number pooling in one MSA and then to implement number pooling trial in another MSA- not to begin implementation in a second MSA before implementation in the first MSA is complete...By suspending overlays and implementing number pooling in the 498 [sic], 415, 510 and 650 NPAs, the CPUC is expanding number pooling into the San Francisco MSA prior to completing implementation of the number pooling trial in the Los Angeles MSA. (RCN Application, p.3)

RCN’s novel interpretation of the CPUC’s decision and what constitutes “implementation” is patently ridiculous.  The FCC Order makes no reference to

implementation being “complete”; RCN tries to insert language into the Order that the FCC not only did not include but did not even discuss.  Additionally, D.99-12-051 did not establish a schedule for implementation of number pooling in the affected NPAs, it merely stated the Commission’s intent to conduct pooling trials in those NPAs, and noted that subsequent rulings would be issued to address the schedule for implementation. 

In any event, implementation of the pooling trial in the 310 NPA (Los Angeles MSA) will occur on March 18, 2000.  That is the date for service providers to begin receiving numbering resources from the rate center pools.  When the pools are running and able to provide numbers to requesting carriers, implementation in “complete”.  Implementation of the pooling trial in the 415 NPA (San Francisco MSA) is not scheduled to occur until July 29, 2000—over four months after the 310.  This schedule fully complies with the FCC Order’s requirement that implementation dates for pooling trials in different MSAs be staggered.

RCN alleges that the suspension of overlays and changes in the lottery allocations designed to provide sufficient NXX codes to stock the rate center pools will harm new entrants.  (See RCN Application, p.4)  RCN then accurately states that 

While ILECs maintain thousands of unused numbers throughout their entire service areas, new entrants are slowly expanding their footprint and have a limited supply of NXX codes as a result of customer churn, limited resources and other reasons. (Id)

It is precisely this situation—new entrants having limited numbering resources and incumbents possessing supplies of unused numbers—that pooling is designed to resolve.  Pooling allows all carriers to share available numbering resources and efficiently allocates the numbers among all LNP-capable carriers in a given rate center.  Pooling provides new entrants with access to needed numbering resources in small blocks that more closely track the carriers’ actual customer demand, and delays the need for implementation of additional area codes.  This result is good for carriers, good for consumers, and good for the life of the North American Numbering Plan (NANP).  RCN appears to arguing against a measure that will benefit itself.

Finally, RCN urges the Commission not to extend pooling beyond the 310 NPA, noting that the FCC is expected to issue an order establishing national pooling standards in “the very near future”.  (RCN Application, p.6)  Waiting for the FCC to issue its Number Resource Optimization order needlessly delays implementation of sound and reasonable number conservation and optimization measures in California.  The FCC recognized the numbering crisis situation in California when it granted the additional authority which the CPUC had requested. Californians cannot afford any delay in moving forward to more efficiently use the substantial numbering resources already available in California.     

VI.    
CONCLUSION

The Commission should deny the Applications for Rehearing of D.99-12-051 filed by Pacific and RCN.  The Applications do not demonstrate any errors of fact or law.  The Commission could address Pacific’s concern over LEWAs by requiring adherence to the reserved number rules contained in the NRO Report or 
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some modified version of them in its future decisions or rulings regarding number allocation procedures for these NPAs.      
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� See In the Matter of California Public Utilities Commission Petition for Delegation of Additional Authority Pertaining to Area Code Relief and NXX Code Conservation Measures, CC Docket 96-98, FCC 99-248, Released September 15, 1999 (FCC Order) 
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