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COMMENTS Of The Office Of Ratepayer Advocates


ON THE COMMISSION’S AREA CODE RELIEF POLICY








	Pursuant to Ordering Paragraph 3 of the Order Instituting Rulemaking (OIR) 98-12-014 and Article 3.5 of the California Public Utilities Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) hereby submits its Comments in the above-captioned OIR.  ORA will not specifically address each of the questions contained in the OIR in these Comments.  Instead, ORA sets forth its general position and looks forward to hearing the positions and technical information presented by other parties; ORA intends to respond to them in its Reply Comments.


INTRODUCTION AND RECOMMENDATION


The California Public Utilities Commission (the CPUC or Commission) instituted this OIR to consider policy options to govern the implementation of new area codes in California.  (See, OIR p.2.)  The OIR discusses the CPUC’s existing policies regarding area code relief which were substantively articulated in D.96-12-086, Order Instituting Rulemaking on the Commission’s Own Motion into Competition for Local Exchange Service (1996) 1996 Cal. PUC LEXIS 1201.  That Decision discussed the Commission’s concerns regarding possible anti-competitive impacts associated with the selection of overlays to implement relief of exhausting Number Plan Areas (NPAs or area codes), the public’s views concerning possible relief options measured by three separate consumer surveys, and the constraints imposed by federal and state law.  Based upon the extensive evidentiary record, D.96-12-086 concluded that geographic splits were the preferred option for relief of NPAs subject to exhaust prior to January 1, 2001.  However, the Commission also provided for exceptions to this general policy directive. 


ORA has previously stated, and reiterates here, that it does not oppose the use of overlays for NPA relief, provided that the Commission and industry can implement overlays in a fashion that does not improperly advantage a particular industry segment, that complies with state and federal requirements, and that best serves the public interest.  ORA supports continuation of the Commission’s current policy of determining the relief method for each exhausting NPA on a case-by-case basis (a preference for geographic splits for the next two years without precluding the use of overlays)  ORA therefore recommends that the Commission reject any urge to fashion a static and immutable policy concerning the implementation of new area codes in California.  The law, industry guidelines and sound public policy demand that the Commission implement area code relief on a case-by-case basis.  Examination of the best relief plan for each NPA on a case-by-case basis will allow this Commission to assess the needs of the public and industry in each NPA and craft the relief option which most appropriately satisfies those needs as the Commission grapples with the explosive demand for new area codes in California. 


CATEGORIZATION AND PROCEDURE OF THE OIR


The OIR preliminarily categorizes this proceeding as “quasi-legislative.” (OIR, p.21)  ORA agrees that this is the appropriate categorization for this proceeding in which the Commission intends to consider issues of policy rather than resolve factual disputes.  ORA agrees that evidentiary hearings are unnecessary in this OIR.  ORA reserves its right to comment on the need for a legislative hearing.  The proposed schedule contained in Appendix A of the OIR is generally acceptable to ORA.  However, ORA suggests that the Commission provide for submission of two rounds of comments after the legislative hearing in lieu of oral argument.  The parties should be afforded the opportunity to comment upon the results of the legislative hearings and the public forums.  ORA does not object to conducting “public forums,” but wishes to clarify that informal public meetings are not an acceptable substitute for scientifically conducted, statistically valid surveys to gauge public opinion. 


FACTORS TO BE CONSIDERED IN ADOPTING A STATEWIDE AREA CODE RELIEF POLICY


The OIR asks for the pros and cons, factors to be considered and implementation conditions for each of the four statewide area code relief policies under consideration.  The Commission already has ample evidence on each of these issues.  ORA will not here belabor each of these issues.  Rather, ORA provides a general statement regarding the four possible policies. 


The critical decision points facing the Commission are: (1) compliance with state and federal law; (2) the furtherance or impedance of the development of local exchange competition; (3) the ability to successfully implement the chosen option; and (4) customer acceptance of or confusion about the various relief options.  As discussed below, an analysis of applicable state and federal law leads to the conclusion that adoption of a policy mandating statewide use of overlays for relief of exhausting area codes would contravene applicable laws and industry guidelines.  Overlays are confusing to consumers and could also be implemented in an anti-competitive fashion to the detriment of competition.  A regional mandatory overlay policy would likely also contravene the law and the industry guidelines because it would ignore the established standards of implementing new area codes on a case-by-case basis.  Similarly, although consumers are familiar with geographic splits, a mandatory policy requiring the use of only geographic splits would deny the public the benefits of implementing overlays in NPAs where an overlay would best serve the public interest and comport with national industry guidelines.  Selecting relief on a case-by-case basis complies with the law, the consensus industry planning guidelines used by the North American Numbering Plan Administrator (NANPA) and the California NPA planning group, and the public interest. 


CALIFORNIA STATUTORY LAW REQUIRES THE COMMISSION CONSIDER AREA CODE RELIEF ON A CASE-BY-CASE BASIS


The OIR recognizes that the implementation of new area codes is governed, in part, by sections of the California Public Utilities Code  (P.U. Code)  (See, OIR pp. 5-6.)  The Commission and the industry provided valuable input to the revised statutory framework which governs the implementation of new area codes, including the planning process, public notice, input by local jurisdictions and members of the public, rate stability and transitional dialing periods.  (Id.)  This statutory framework, developed by the Commission and the industry and adopted by the California Legislature, envisions that California will implement new area codes on a case-by-case basis.  


P.U. Code § 7931 requires the following:


(c)Whenever the coordinator [for California area code relief] and providers [telephone corporations, resellers and paging companies] evaluate the potential boundaries of a new area code, they shall consider rate area boundaries, municipal boundaries, communities of interest, and other appropriate criteria (emphasis added);





(e) From the date the written notice required by subdivision (d) is received by the commission all of the following shall be done:


(2) Within nine months the coordinator and the commission staff shall conduct at least one meeting for representatives of local jurisdictions to inform them of the proposed area code relief options, and to afford them the opportunity to discuss the potential impact of the proposed options.  Following the local jurisdiction meeting, the coordinator and the commission staff shall conduct at least three public meetings in the affected geographical area.  The public meetings are to inform members of the public about the proposed area code relief options, and to afford affected customers the opportunity to discuss the potential impact of the proposed area code relief options and measures that may be taken to mitigate any potential disruptions.  The commission may order additional public meetings to be held at any time.  (emphasis added)


This statute clearly anticipates a planning process to adopt an area code relief option, which planning process necessarily demands that all technically feasible relief alternatives are developed and considered.  P.U. Code § 7931(c) orders the NANPA and members of the industry to consider various factors in evaluating new area code boundaries.  Assuming that an overlay boundary must replicate the geographic boundaries of an existing area code, adoption of a statewide policy that requires that all new area codes shall be created via overlays relieves the NANPA and the industry of this statutory duty.�  The California Legislature has not delegated such authority to the Commission.  Furthermore,  P.U. Code § 7931(e)(2) orders the NANPA and the Commission to inform local jurisdictions and the public and to afford the opportunity to discuss area code relief options.  The statute clearly anticipates that alternatives will exist for local jurisdictions and the public to examine.  Adoption of a statewide policy requiring overlays for all new area codes would render the process of informing and discussing area code relief options with local jurisdictions and the public a meaningless event.  If the public has only one option—an overlay, then the opportunity to discuss the potential impact of that one option is hardly an examination of alternatives.  The Commission should follow the Legislature’s mandate contained in P.U. Code § 7931: implement area code relief on a case-by-case basis. 


THE FEDERAL COMMUNICATIONS COMMISSION HAS DELEGATED AUTHORITY TO STATE COMMISSIONS TO IMPLEMENT AREA CODE RELIEF ON A CASE-BY-CASE BASIS


As part of the Telecommunications Act of 1996, Congress granted the Federal Communications Commission (the FCC) exclusive jurisdiction over the North American Numbering Plan.  (See, 47 U.S.C. § 251(e)(1).)  This jurisdiction includes the implementation of new area codes throughout the United States.  Congress also permitted the FCC to delegate any portion of its jurisdiction to state commissions. (Id.)  


In 1996, the FCC delegated to state commissions the following authority:


We authorize the states to resolve matters involving the implementation of new area codes.  State commissions are uniquely positioned to understand local conditions and what effects area codes will have on those conditions.  (See, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Second Report and Order and Memorandum Opinion and Order, 11 FCC Rcd 19392, 19512 (Second Report and Order) (1996).) 


	This authority permitted state commissions, including the CPUC, to implement new area codes.  By the terms of this delegation of authority, the FCC expected the CPUC to fashion relief for area codes facing exhaust based on the CPUC’s unique knowledge and understanding of local conditions and the impact a new area code would have on those conditions.  A uniform statewide area code relief plan for California does not comport with this delegation of authority.  California is a state in which a vast array of local conditions, geographic differences, demographic differences and linguistic differences abound.  The FCC anticipated that area code relief would occur on a case-by-case basis to account for consumer preferences and demographic factors and that state commissions could assess these local conditions more successfully than the FCC.  Adoption of a statewide policy to implement only one type of area code relief option for all new area codes would abrogate the CPUC’s responsibility to implement area code relief based on its unique knowledge of local conditions, as delegated in the FCC’s Second Report and Order.  For this reason, the Commission should explicitly state that its policy for area code relief is to evaluate options and make decisions on a case-by-case basis.


Recently, the FCC clarified the role of state commissions in implementing area code relief.  (See, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Memorandum Opinion and Order and Order on Reconsideration, FCC 98-224 (Pennsylvania Order) (1998).  In the Pennsylvania Order, the FCC, on its own motion, reiterated that state commissions have authority to implement new area codes based on their unique familiarity with local circumstances.  (See, Pennsylvania Order at ¶¶ 8-9.)  The FCC explicitly explained a state commission’s role in implementing area code relief:


State commissions can choose among available area code relief mechanisms ( a split, an overlay, or a rearrangement of area code boundaries), based on their knowledge of local circumstances, including customer preferences and demographics. . . .  In delegating authority to the state commissions to implement new area codes, we intended that state commissions would use that authority to implement relief when jeopardy has been declared.  (See, Pennsylvania Order at ¶ 32.)





The CPUC should not deviate from this delegation of authority by attempting to adopt a static policy requiring a single form of relief for all new area codes in California.  The CPUC must make area code relief decisions based on the specific circumstances of each NPA that requires relief.  To do otherwise would contravene the intent behind the FCC’s delegation of authority as expressed in both the Second Report and Order and the Pennsylvania Order.  Therefore, in this OIR, the Commission should proceed to fashion an area code relief policy based on the premise that area code relief decisions in California shall be made on a case-by-case basis.


INDUSTRY NUMBERING GUIDELINES ANTICIPATE THE IMPLEMENTATION OF AREA CODE RELIEF ON A CASE-BY-CASE BASIS


The NPA Code Relief Planning and Notification Guidelines of the Industry Numbering Committee (INC) clearly anticipate evaluating and implementing area code relief on a case-by-case basis.  The NANPA and the California NPA planning group have used the INC Guidelines for purposes of evaluating options and implementing new area codes in California.


Specifically, the INC Guidelines adopt the principle that:


The NPA Code Relief coordinator should facilitate the selection of a consensus NPA code relief alternative based upon input as outlined in Section 5 below.  (See, INC Guidelines § 3.1, NPA Relief Planning Principles.)





This first principle of area code relief identifies the selection process for area code relief as a process of alternatives.  In abiding by the INC Guidelines, the NANPA and the industry examine alternatives to implement area code relief for a specific NPA.  A statewide policy to adopt a single form of area code relief contravenes this principle.


Section 5 of the INC Guidelines describes an extensive NPA relief planning process which focuses on relief options for each NPA projected to exhaust.  (See, INC Guidelines § 5, NPA Relief Planning Process.)  This process includes many steps directly linked to specific NPAs:  determining the time of exhaust, identifying appropriate alternative methods of relief, defining the attributes of each relief alternative, conducting meetings to reach industry consensus on a relief plan and notifying and coordinating with the public.  (See generally, INC Guidelines §§ 5.1-5.9.)  The NANPA and the industry currently address area code relief on a case-by-case process consistent with the INC Guidelines.  The Commission should not adopt a policy which abandons this process for the sake of simplicity or ease.  Area code relief is not an easy task and it has serious societal costs.  The INC Guidelines account for these facts by developing a process for the NANPA and the industry to follow.  The Commission should explicitly adopt a policy which implements new area codes on a case-by-case basis in furtherance of the INC Guidelines. 


THE COMMISSION SHOULD FOCUS ON PUBLIC INPUT IN FASHIONING A POLICY TO IMPLEMENT AREA CODE RELIEF ON A CASE-BY-CASE BASIS 


The public interest is a paramount concern in adopting any policy concerning area code relief in California.  Questions 30-33 of the OIR address the issues of how to obtain public input on the various relief policies being considered and how to educate the public in areas where overlays are implemented.  The existing process of public and local jurisdiction meetings in each exhausting NPA provides valuable input for assessing specific plans in specific NPAs.  To the extent that there tend to be generic responses to all options, these meetings also provide insight to the Commission staff and the industry.   A statewide policy to implement one form of area code relief for all new area codes renders the public’s input in this process meaningless.  However, if the Commission wishes to determine the public’s concerns regarding area code relief in this OIR, statistically valid consumer surveys provide the most valuable and reliable information about generic public opinions and preferences regarding geographic splits and overlays. 


The Commission already has before it evidence from three separate consumer surveys.  ORA concurs with the Commission’s conclusions about the value of these surveys, as expressed in D.98-10-06 Order Instituting Rulemaking on the Commission’s Own Motion into Competition for Local Exchange Service (1998) 1998 Cal. PUC LEXIS 836.  In that Decision, which dealt with an Application for Rehearing of D.98-06-018 that ordered a phased three-way split for relief of the 619 NPA, the Commission stated: 


In the Commission’s review of the eleven relief plan alternatives, which included consideration of the recommendations of the industry team, the CNCA, and the comments received at public meetings, we also took into account the policy and criteria set forth in D.96-12-086.  In that decision, we considered the benefits and disadvantages to consumers of geographic splits and overlays, and expressed our reservations regarding the use of overlays.  This determination was based in part on independently conducted, broad-based consumer surveys....Furthermore, apart from Applicants’ admission that they did not act upon available information, they have not demonstrated by their argument that the 1996 consumer surveys are no longer reliable or valid as a basis for our decision in 1998.  We are not aware that the essential characteristics of geographic splits and overlays were altered during the two year period, or that in the relatively short passage of time, the fundamental impacts of geographic splits versus overlays on customer telephone use changed. (D.98-10-061, mimeo. pp.5-7; 1998 Cal. PUC LEXIS 836, *8-*10, emphasis added)


As D.98-10-061 noted, the fundamental attributes of geographic splits and overlays have not changed.  If the Commission desires to determine whether customer attitudes about geographic splits and overlays have changed, then the appropriate method of doing so is to conduct another broad-based statistically valid customer survey.  Public participation hearings and roundtable discussions are informative, but they are not as determinative of customer attitudes as statistically valid surveys.  The Commission recognized this fact in D.95-08-052:


The informal survey conducted by Gwen Moore and letters of support for the overlay from public officials whose constituents lie within the 310 NPA area will not be relied upon as evidence of popular support for an overlay because it was unscientific, and has a statistically insignificant sample.  (See, D.95-08-052, AirTouch Communications v. Pacific Bell (1995) 61 CPUC 2d 153, 179 Finding of Fact No. 18.


(emphasis added).)


If the Commission desires to reassess the attitudes of California’s telecommunications end-users toward area code relief options in this OIR, ORA recommends that the Commission order a new survey or surveys be conducted.  The Commission should also order a workshop to be held to develop the questions and assumptions to be used in any new surveys, using the questions in the earlier surveys as a starting point.  The survey itself should be conducted on a statewide basis by a professional survey firm.  Allowing incumbent local exchange carriers to conduct a survey themselves rather than using an independent third party professional firm could bias the results.  The independent firm should develop the survey questions in cooperation with the industry, consumer groups and all interested parties.


A survey will assist the Commission in assessing public opinion regarding area code relief options and could also determine whether the public education programs for implementation of overlays to relieve the 310 and 408 NPAs have been successful.  The customer education program ordered for the 310 NPA may or may not contain the optimal methods for informing and educating customers in other NPAs in which substantial demographic and geographic variations exist.  The 310 NPA program design is not yet complete; the program itself has not begun, and consequently there has been no assessment of its effectiveness.  It would be premature for the Commission to conclude that the education program and funding method for the 310 customer education program should serve as the statewide model.


CUSTOMER PREFERENCE FOR DIALING PATTERNS


	In previous customer surveys and in public meetings, customers have repeatedly stated that they place a high value on maintaining the convenience of 7-digit dialing.  Thus, Commission should not adopt a mandatory 1+10 digit dialing pattern on either a regional or statewide basis.  The Commission should only adopt 1+10 digit dialing in NPAs where it implements overlays.  The Commission should not prematurely deprive California telecommunications consumers of the convenience of the familiar 7-digit intraNPA dialing pattern.  Additionally, the Commission should not order the use of  “1+” as a toll trigger.  Such a change in dialing patterns, particularly at this time, will only lead to more customer confusion.


CONCLUSION


The Commission should adopt a statewide policy for area code relief that determines the appropriate relief plan for each exhausting NPA on a case-by-case basis.  Adoption of a mandatory statewide or regional overlay policy would contravene the intent of federal and state law and industry planning guidelines.  Moreover, such a policy would remove public input from any relief planning decision and thus not serve the public interest.  If the Commission wishes to assess public opinion regarding area code relief options, the Commission should order that a statistically valid statewide public opinion survey be conducted by an independent, professional opinion polling firm as part of this OIR.


Respectfully submitted,








				


     Andrew Ulmer


     Staff Counsel





Attorney for the Office of Ratepayer Advocates





California Public Utilities Commission


505 Van Ness Ave.


San Francisco, CA 94102


Phone: (415) 703-1998


February 1, 1999				Fax: (415) 703-2262


�ORA is aware that the industry is discussing the use of a partial or concentrated overlay as an area code relief alternative in connection with area code relief planning efforts for the 760 NPA.  However, there is no guarantee that such an alternative would be technically feasible to implement.  In any event, such an alternative could be presented and evaluated within a case-by-case framework for analysis of potential area code relief plans.   
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