Before the Public Utilities Commission of the State of California
In the Matter of SBC Advanced Solutions, Inc.’s Application for Registration as an Interexchange Carrier Telephone Corporation Pursuant to the Provisions of Public Utilities Code Section 1013
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BRIEF Of The Office

Of Ratepayer Advocates

The Office of Ratepayer Advocates (ORA) submits this Brief in response to the January 27, 2000, Scoping Memo and Ruling of Assigned Commissioner.  In its November 18, 1999, Protest, ORA requested that the Commission apply the audit requirements of D.99-02-013 to SBC Advanced Solutions, Inc.’s (ASI) Application.  In addition, the Commission must require that ASI and Pacific Bell (Pacific) comply with the Commission’s affiliate transactions rules.  Finally, Pacific, in joint marketing ASI’s services, first must address customers’ inquiries.

A. The Affiliate Audit Required by the FCC Should Conform with the Audit Requirements Adopted in D.99-02-013

The Commission should apply the audit requirements of D.99-02-013 to this Application.  The Federal Communications Commission (FCC) requires SBC/Ameritech to submit to an annual affiliate audit.  (Memorandum Opinion and Order, In re Applications of Ameritech Corp. and SBC Communications Inc. for Consent to Transfer Control of Corporations Holding Commission Licenses and Lines, CC Docket No. 98-141, released October 8, 1999, ¶365.)  The FCC audit will focus on the accounting requirements of the Telecommunications Act and on compliance with FCC rules, not on California’s affiliate transactions rules which are tailored to Pacific.  ORA raised this same issue in the context of the §272(d) biennial audit of Pacific’s long distance affiliate.  (See D.99-02-013, mimeo, pp. 55-56.)  The Commission required Southwestern Bell Communications Services, Inc. to pay for an audit of compliance with the Commission’s affiliate transaction and cost allocation rules conducted under the supervision of ORA.  (Id. at 78, Ordering Paragraph 8.)  The Commission should order ASI to fund an annual audit to ensure compliance with the Commission’s affiliate transactions and cost allocation rules.

B. ASI and Pacific Must Comply With the Commission’s Affiliate Transactions Rules

Any affiliate transaction between ASI and Pacific has the potential to harm ratepayers and competition.  Affiliate transactions require accurate transfer prices as well as monitoring by regulators.  Therefore, the Commission must ensure that ASI and Pacific comply with the Commission’s affiliate transactions rules.

At this time, it does not appear that ASI and Pacific will be in full compliance with the Commission’s affiliate transactions rules.  In the billing and collections affiliate transactions agreement between Pacific and ASI, it is not clear whether ASI will pay rates required by the Commission’s affiliate transactions rules for charges billed through all systems.  In addition, it is not clear that ASI will compensate Pacific when it identifies customers for an affiliate or provides information about an affiliate to customers.

ASI must comply with the Commission’s requirement that it pay a referral fee to Pacific when Pacific makes a referral to ASI.  The Commission requires that 13% of the sales revenue resulting from any Pacific referrals be paid to Pacific.  (D.87-12-067, 27 CPUC 2d 138.)  The referral fee should be applicable in three situations: (1) when Pacific makes a sale of ASI’s services; (2) when ASI completes a sale to a customer whose call was transferred to ASI by Pacific and (3) when ASI completes a sale to a customer that was provided ASI’s telephone number or other information about ASI by Pacific.

Finally, there should be an estimate of the market price for joint marketing services.  ASI plans to pay Pacific fully distributed cost plus 10% for joint marketing.  In another decision, the Commission supported the arrangement where Pacific Bell Information Services agreed to pay Pacific the higher of fully distributed cost plus 10% or market price.  (D.97-07-072, 45 CPUC 2d 123.)

C. The Commission Must Adopt Safeguards for Joint Marketing

As a minimum safeguard, Pacific should not be able to commence any marketing discussions on incoming calls until it has fully addressed, to the customer’s satisfaction, the customer inquiry on that call.  Pacific also should honor customers’ requests that Pacific cease marketing ASI’s services.  In addition, Pacific should present information concerning service options, for the services provided by ASI, in a competitively neutral manner. 

II. CONCLUSION

The Commission should adopt the minimum safeguards discussed above—an annual audit funded by ASI to ensure ASI’s compliance with the Commission’s affiliate transactions and cost allocation rules and joint marketing safeguards—before granting ASI’s Application.
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