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Comments of the Office of Ratepayer Advocates

on JOINT MOTION FOR ADOPTION OF PARTIAL

SETTLEMENT AGREEMENT PURSUANT TO ARTICLE 13.5 OF

THE COMMISSION’S RULES OF PRACTICE AND PROCEDURE

Pursuant to Rule 51.4 of the Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) submits these Comments on the July 18, 2000, Joint Motion for Adoption of Partial Settlement Agreement Pursuant to Article 13.5 of the Commission’s Rules of Practice and Procedure (Joint Motion).
  ORA recommends that certain proposed benchmarks be established as parity measures before the Commission adopts the proposed settlement.

I. INTRODUCTION

In D.99-08-020, the Commission adopted performance measures for GTE California Incorporated (GTEC)
 and Pacific Bell (Pacific) approving in major part a Joint Partial Settlement Agreement (JPSA).  The JPSA included a review process that has been underway this year.  As a result of that process, Pacific, GTEC, AT&T Communications of California, Inc., WorldCom, Inc., Electric Lightwave, Inc., Covad Communications Co., ICG Access Services, Inc., Sprint Communications Company L.P., Nextlink, and Time Warner Telecom of California submit amendments to the JPSA for the Commission’s consideration.

The parties supporting the Joint Motion did not notice a settlement conference to permit all parties, including ORA, the opportunity to comment on the amendments to the JPSA or the procedures proposed in the Joint Motion for consideration of the JPSA amendments.  ORA did not participate in the development of the JPSA adopted in D.99-08-028 but has monitored this review process.  ORA did not have the resources to attend all of the settlement meetings, especially in light of staffing changes, but had requested that parties notify ORA 

of discussions on Measure 39 and provide ORA with the most current data for all measures and submeasures at the same time that it is released to other parties.  ORA has not received data in a timely manner.  These data transmission problems have inhibited ORA’s ability to fulfill its role as the representative of consumer interests in OSS-related proceedings.

ORA has supported the tracking and reporting of E-911 updates contained in Measure 39, as adopted by the Commission in D.99-08-020.  In response to GTEC’s petition for modification, ORA supported the continued monitoring of E-911 update functionality through further audits.  ORA also is participating in the incentives phase of this proceeding and has submitted a proposal.

ORA does not favor the use of benchmarks in lieu of retail analogues or proxies for retail analogues in the development of performance measures unless the benchmark requires a more stringent standard than the historical data would indicate.  A more stringent standard may be possible in instances where process improvements lead the parties to reasonably expect future performance which is superior to the historical performance of the ILECs.  ORA prefers the use of proxies over arbitrary benchmark measures unless the settling parties can demonstrate (on a benchmark-specific basis) that their proposed standard is superior to the parity measure standard supported by the historical data.

In submitting these Comments, ORA has considered the Commission’s standard for comments on proposed settlements which require statement of the legal basis for opposition and the factual issues contested.  In addition, ORA’s Comments consider the overall standard for adoption of settlements contained in Rule 51.1(e)—whether the settlement is reasonable in light of the whole record, consistent with law, and in the public interest.

II. COMMENTS

A. The Commission Should Order the Incumbent Local Exchange Carriers (ILEC) to Timely Provide Data to ORA

Due to the data problems mentioned previously, ORA requests that the Commission order the ILECs to (1) release the same data to ORA at the same time as the data is released to ILECs and competitive local exchange carriers (CLEC); and (2) provide ORA with the full data set previously provided to other ILECs and CLECs.  Failure to release data to ORA prevents ORA from properly representing its clients, burdens the ratepayers with an unnecessary level of risk, and effectively diminishes the role of the public in this proceeding.

There have been some concerns about proprietary data.  ORA understands those concerns but here reminds the parties that any proprietary data released to ORA will be kept confidential as provided under General Order 66-C and Public Utilities Code section 583.

B. There Is No Showing that the Settlement Agreement Benefits Ratepayers

The Joint Motion does not substantiate that the amended JPSA benefits ratepayers and, as a result, does not demonstrate that the settlement is in the public interest.  The Commission’s review of the amended JPSA is in the context of the Commission’s goal of parity of access to operations support systems (OSS).  In D.99-08-020, the Commission affirmed that goal as it adopted:

a comprehensive framework of performance measurements, standards, and related procedures that will provide the Commission with the information necessary to ensure that Pacific Bell (Pacific) and GTE California, Inc. (GTEC), California's two major incumbent local exchange carriers (ILECs), provide their competitors, the competitive local exchange carriers (CLECs), nondiscriminatory access to their network ordering systems.  [footnote omitted]  Providing CLECs parity of access to these network ordering systems, known as Operations Support Systems (OSS), allows a CLEC the opportunity to provide its customers the same service quality and timeliness being provided by Pacific's and GTEC's retail customer service representatives; this access is critical to affording CLECs a meaningful opportunity to compete in California's local telecommunications market.

States have the discretion to adopt performance measures that exceed the Telecommunications Act’s requirement of nondiscrimination.  (In the Matter of Application by Bell Atlantic New York for Authorization Under Section 271 of the Communications Act To Provide In-Region, InterLATA Service in the State of New York, CC Docket No. 99-295, 15 FCC Rcd. 3953, released December 22, 1999, ¶ 55, n.107 (Bell Atlantic 271 Decision).)  Thus, this Commission can ensure that performance measures are more than merely reasonable and can eschew benchmarks when retail analogues or proxies exist.

The Commission long ago concluded that end users would pay for Pacific’s and GTEC’s OSS infrastructure changes to further local competition ordered by the Commission.  The Commission now has before it an all-party settlement agreement that develops a recovery mechanism for Pacific’s implementation costs, including OSS, totaling $87.5 million.  (August 4, 2000, Draft Decision of ALJ Pulsifer in R.95-04-043, I.95-04-044.)  That settlement agreement does not include any costs to implement performance measures adopted in this proceeding.  Ratepayer contribution to OSS infrastructure development gives ratepayers an interest in ensuring that the adoption of performance measures ensures a level of competition that will benefit both residential and business customers.  Pacific and GTEC bear the burden of demonstrating the reasonableness and appropriateness of any expenditure.

C. The Negotiated Benchmarks Increase Ratepayer Risk

Although the OSS Penalty Phase Proceeding is yet to commence, it is possible that California ratepayers will have to pay some if not all of the penalties associated with the failure of ILECs to achieve parity (if in fact they do fail to achieve parity).
  Therefore, when the value of a performance sub-measure is set to less than the optimal value, this sub-optimal value constitutes a transfer of risk from ILEC and CLEC shareholders to California ratepayers.

The amended JPSA constitutes an unfair transfer of risk from shareholders to ratepayers.  This transfer of risk is caused by the following elements of the amended JPSA: benchmarks are often less stringent than the underlying historical data; benchmarks are inconsistent between Pacific and GTEC; benchmarks are inconsistent from measure to measure; the existence of a benchmark, as opposed to a parity measure, should not be dependent on temporary data problems; large numbers of submeasures are inappropriately linked together under a single benchmark standard, and consumers are not included in the audit process.

For these reasons, ORA suggests that the JPSA be significantly changed before it is adopted by the Commission.  We recommend that all of measures 6, 10, 15, 15a, 17-19, 24, 27-29, 34, 36, 37, 41, 42, and 44 be established as parity measures.  Additional submeasures which should be retained as parity sub​measures include: UNE Specials (Measure 32) and Facilities/Interconnection (Measure 33).

1. Benchmarks that Significantly Depart from Historical Data Are Not in the Public Interest

The Federal Communications Commission has indicated that it will scrutinize disparities between parity or benchmark performance in its review of Section 271 applications:

To the extent there is any statistically significant difference between Bell Atlantic's provision of service to competitive LECs and retail customers or an apparent difference between its provision of service to competitive carriers and the performance benchmarks set by the New York Commission, we will examine the evidence further to make a determination whether the statutory nondiscrimination requirements are met.  (Bell Atlantic 271 Decision at ¶ 59.)
The settling parties should demonstrate that their settlement is in the public interest by providing a sub-measure by sub-measure comparison between their proposed benchmark and the relevant historical data for each and every proposed sub-measure benchmark.  At the minimum, this comparison should include the historical mean and standard deviation for each submeasure which they wish to convert from a parity measure to a benchmark measure.

The burden of proof to demonstrate that this settlement is in the public interest is borne by the settling parties—not ORA.  The settling parties have failed to meet this legal standard, because they have provided no substantive analysis.  ORA’s analysis indicates that many of the proposed benchmarks are significantly less stringent than the ILEC’s historical performance.  Some of the benchmarks constitute a standard so low that failure is virtually impossible.

For example, the settling parties recommend a benchmark of 90% for UNE Specials in Measure 32 for Pacific.  Based on the average performance for this submeasure over the first five months of this year, the proposed standard is approximately 253 standard deviations below the mean.

2. The Benchmarks are Inconsistent Between Pacific and GTEC

The proposed benchmarks often set a higher standard for Pacific than for GTEC.  Although it is possible that such a standard is warranted, neither GTEC nor the settling parties have presented any evidence to justify the lower standard.  In some cases, the difference (between GTEC and Pacific) is significant.

There is a standards difference in measures 28, 41, and 44.  In measure 28, jointly provided switch access is a parity submeasure for Pacific and a 95% benchmark for GTEC.  The proposed benchmarks for measure 41 are 100% compliance within the time intervals set in its tariffs for Pacific and 90% compliance within 90 calendar days for GTEC.  The repair center standard in measure 44 is a parity submeasure for Pacific but a 17-second benchmark for GTEC.

3. The Benchmarks are Inconsistent from Measure to Measure

ORA is also concerned by the fact that the proposed benchmarks are sometimes inconsistent from measure to measure.  This is particularly true in the case of Measures 24 and 25.  Measure 24 is the percent blocking on common trunks, and Measure 25 is the percent blocking on interconnection trunks.  These measures are obviously similar and historical data is available for both measures.  Yet, the settling parties propose that Measure 25 should be a parity measure and Measure 24 should be a benchmark.

4. Benchmarks Are Not Appropriate for Measures in Which There is a Temporary Data Problem

It is not reasonable to use temporary data problems as an excuse for identifying a measure or submeasure as a benchmark measure.  Temporary data problems exist for Measures 29 and 36.  However, these temporary data problems do not justify the future establishment of benchmarks for these measures when three months of data is available, as recommended by the settling parties.

ORA recommends that these measures should be parity measures since data will be available in the near future.

5. Benchmarks Must Reflect the Underlying Historical Data for Each Submeasure

In Measure 6, the settling parties have proposed linking a large number of submeasures under a single benchmark.  For example, they have proposed that Pacific meet an assignment jeopardy standard of 90% within 1 day.  This single standard encompasses a total of 84 submeasures, many of which have different characteristics and significantly different levels of historical performance.

6. An Auditing Process that Lacks Ratepayer Input Is Not in the Public Interest

The audit process adopted in D.99-08-028 and modified by the parties in the amended JPSA does not include consumer input.  ORA recommends that the Commission establish a formal process for reviewing the annual audits upon receipt by the Commission which would permit ORA and other parties to comment upon the audit results.

III. CONCLUSION

ORA recommends that the Commission decline to adopt the amended JPSA unless certain proposed benchmarks are adopted as parity measures.  ORA also proposes that the Commission order ILECs to provide data to ORA in a timely manner and provide a formal review process for the annual performance measure audits.

Respectfully submitted,


Janice Grau

Staff Counsel

Attorney for the Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Ave.

San Francisco, CA 94102

Phone: (415) 703-1960

August 17, 2000



Fax: (415) 703-2262

CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document entitled “COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES ON JOINT MOTION FOR ADOPTION OF PARTIAL SETTLEMENT AGREEMENT PURSUANT TO ARTICLE 13.5 OF THE COMMISSION’S RULES OF PRACTICE AND PROCEDURE” upon all known parties of record in this proceeding by mailing by first-class mail a copy thereof properly addressed to each party.

Dated at San Francisco, California, this 17th day of August 2000.



Rachel I. Redsun
� ORA notified a number of settling parties and Administrative Law Judge Walwyn that it intended to file comments on the settlement agreement in the timeframe permitted under Rule 51.4.


� GTEC is now Verizon California Inc.


� ORA opposes any recovery of penalty costs from ILEC ratepayers.


� A performance sub-measure could have a sub-optimal value when a benchmark is established based on a negotiated settlement, and that benchmark is less stringent than the optimal value suggested by the historical data.
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