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COMMENTS OF THE OFFICE OF RATEPAYER ADVOCATES


IN RESPONSE TO THE FEBRUARY 5, 1998


ASSIGNED COMMISSIONER’S RULING








The Office Of Ratepayer Advocates (ORA) submits these comments in response to the Assigned Commissioner’s Ruling (ACR) of February 5, 1998.  The ACR ordered that a full panel hearing be held on February 24, 1998, and also provided for the filing of written comments on that date.  (ACR, p. 6)


INTRODUCTION


The ACR invites comments assessing the progress in developing a viable competitive market for local exchange services.  A similar en banc hearing was held in March of 1997.  Sadly, a year further into the Commission’s competition programs, it appears that local exchange competition, particularly for residential and small business customers, continues to be more of a mirage than a reality.  The “cautiously optimistic picture of the competitive landscape” parties expressed at last year’s en banc seems to have been more optimistic than the results of the ensuing year support.   ORA applauds the progress the Commission has made on many of the eleven major issues listed in the ACR.  However, in spite of those considerable efforts, local exchange competition has still been slow to develop.  ORA addresses below each of the three panel topics.


IS RESALE STILL A VIABLE ENTRY STRATEGY FOR CLCS?


ORA believes that resale should be a viable option for CLCs to enter the local exchange marketplace, especially for CLCs seeking to serve residential and small business customers.  The ACR states that “[w]here relevant, participants and commenters should distinguish how their responses would differ between the residential and business markets.”  (ACR, p. 4)  ORA’s responses to the questions for this panel are primarily focused on the residential and small business markets.


What Remaining Restrictions On Resale Remain Which CLCs Deem As Significant Barriers To Entry Using A Resale Strategy?


The Commission made substantial progress in eliminating resale restrictions that had the effect of inhibiting successful market entry in last year’s resale decision (D.97-08-059).  While individual niche markets may require resale of different specialized services in order to effectuate successful market entry, most of the services which are needed for general market entry are now offered to CLCs on a wholesale basis.  However, one service which CLCs have repeatedly said is vital for successful market entry is still not available for resale: voicemail.  The Commission had ordered resale of voicemail in D.97-08-059, but that requirement was subsequently stayed and is currently the subject of  further Commission review.  ORA urges the Commission to expeditiously resolve the pending litigation and once again order the ILECs to make retail voicemail services available to CLCs for resale.  Additionally, resale of inside wire repair service may be necessary for CLCs seeking to enter the residential market.  While there are a number of companies offering inside wire installation and repair services for the business market, very few if any, serve the residential market.


What Wholesale Discount Level(s) Would Make Resale A Viable Strategy For Entry Into The Local Exchange Market? Should Discounts Vary By Service?


ORA examined this issue in the wholesale phase of the OANAD proceeding (R.93-04-003/I.93-04-004).  ORA’s analysis was premised on compliance with the Telecommunications Act of 1996, which requires the use of an “avoided cost” standard rather than seeking to determine what CLCs perceive to be an economically viable level of resale discounts.  ORA believes that it is appropriate to use different discount levels for residential versus business services, and does not necessarily oppose use of service-specific discounts.  For Pacific, ORA recommended a wholesale discount of  21 percent for business and 25 percent for residential services.  ORA does not believe the cost data Pacific submitted is sufficient to develop appropriate service-specific discounts at this time.   GTEC’s cost studies did not provide sufficient data to develop disaggregated discounts, so ORA recommended a single 19 percent discount for all services.  


If Such Discount Level(s) Is Not Reasonable And Compensatory, Is Resale Nevertheless Still Valuable As A Means Of Gaining Marketshare For Ultimate, Future Justification Of Investment In Facilities?  Are The Commission’s Present Wholesale Discounts Insufficient To Provide This Incentive? Why?


The question seems to be asking “is it worth it to use resale as a loss leader to gain market share?”  The answer is “maybe”.  It depends upon how much money a given firm is willing to lose and over what time period it expects to absorb those losses as it begins to build out facilities.  It may also be a viable loss-leader strategy in order to capture a customer base for bundling with other services which may be profitable.  A CLC could accept losses on providing local exchange service to a customer if that provides the CLC with a means to also sell that customer profitable vertical services, or wireless services, or internet services, etc.  The total package might be profitable even if an individual element of the package is not.


It appears that the current wholesale discounts are not perceived as sufficient by the market.  While there are other factors that affect market entry decisions, such as the poor service quality offered to some CLC customers which is caused by the inadequacy of the ILECs Operating Support Systems (OSS), many CLCs have stated that they believe the current wholesale margins are too low.  This is supported by the lack of large-scale market entry by many CLCs, and by the grandfathering or withdrawal of service by competitors who have entered the residential market on a resale basis.














Have The ILECs Fully Addressed The Lack Of Adequacy Of Operating Support Systems With Respect To Resale And The Provision Of 611 Repair Service?  How Significant Is This Issue In The CLCs Withdrawal From The Resale Market?  What Is The Timetable For Resolving OSS Problems Related To Resale, If Any?


ORA does not believe that the ILECs have solved all the problems with interfaces to their legacy OSS systems.  While it is true that the situation has improved since last year’s en banc, and a new update to Pacific’s OSS gateway system is expected in May, many problems still remain.  Although the only information presently available relates to Pacific and GTEC’s OSS, ORA believes that CLCs seeking to interface with Citizens’ and Roseville’s OSS systems will likely encounter similar difficulties to those experienced with Pacific and GTEC.


These problems result in unacceptable degradations to the quality of service provided to some CLC customers.  With the possible exception of Pacific, the ILECs have little incentive to improve the quality of their OSS services provided to CLCs.  CLC customers are not aware that the service problems may be largely caused by the ILEC—they perceive the problems as being caused by switching to the CLC.  When such problems cannot be remedied to the customer’s satisfaction, the customer ends up switching back to the ILEC.


Under these circumstances, it is not surprising that the ILECs are not particularly incented to improve the quality of the OSS they provide to CLCs; inadequate OSS to CLCs results in customers coming back to the ILEC fold.  And ILECs other than Pacific are able to receive authority to enter the interLATA market with relative ease, since they are not required to clear the 


§ 271 checklist.  It is obvious that inadequate ILEC OSS interfaces significantly hamper the development of a viable competitive local exchange market.


ORA does not know what the timetable is for resolving these OSS problems.  There are several forums within which these issues are being addressed: the Local Exchange Competition docket, the OSS OII, various complaint cases, and likely the Pacific § 271 application, once it is filed.  The simple answer is “the sooner, the better.”


Are Smaller CLCs Impacted Differently Than Larger CLCs vis-a-vis questions (I) Through (iv)? If So, How


ORA does not currently have sufficient data to address this question.


ARE FACILITIES-BASED CARRIERS PROPERLY POSITIONED TO CHALLENGE THE ILECS’ DOMINANCE IN THE LOCAL EXCHANGE MARKET?


In general, most of the potential facilities-based CLCs are not yet in a position to effectively challenge the ILECs dominance in the local exchange marketplace.  Some of the CLCs have successfully entered the local exchange market for voice telephony, but they are primarily or exclusively focused on the business market.  Additionally, some of these CLCs provide voice and high-speed data transfer services.  Very few of the facilities-based CLCs are actually marketing their services to residential customers.  ORA expects that more CLCs will begin offering service after the Commission resolves some of the pending issues, such as, among others, pricing of UNEs, adjusting the wholesale discounts, and setting terms for access to rights-of-way.  The uncertainties of the current situation hinder the ability of some CLCs to raise sufficient capital to expand or upgrade their existing networks.  Additionally, existing problems with adequate access to numbering resources will not be ameliorated until local number portability and number pooling are in place.














What Other Significant Issues Should The Commission Be Looking At Which Might Affect The Success Of The Facilities-Based Carriers In The Local Exchange Market?  How Concerned Should The Commission Be With The Delay In The Implementation Of Permanent Number Portability?


At a minimum, the Commission should resolve the remaining issues from the list at the beginning of the ACR, as well as the OSS problems.  Perhaps other issues should be addressed in order to encourage successful facilities-based competition, but with the exception of numbering issues, ORA offers no specific comments upon them at this time. 


At the same time, ORA believes the Commission should be very concerned with the delay in implementing number portability.  Number portability is a crucial element for successful market entry by CLCs.  The enormous pressure on California’s numbering resources has led to rationing and use of a lottery for central office codes (prefixes) in all but a handful of area codes, restricting CLCs ability to offer service to customers. Without numbers to assign to end users, CLCs cannot offer service.  Number portability will allow CLCs to be able to serve customers who are currently being served by the ILECs even if that CLC does not have numbers of its own to assign to customers.  Additionally, customers are far more likely to consider switching service providers if they do not have to change their telephone number as a condition of changing their service provider.  


Number portability also allows for more efficient use of numbering resources.  When coupled with number pooling, it somewhat mitigates the competitive advantage that the ILECs possess due to churn.  Churn refers to the quantity of numbers which are disconnected and thus available for subsequent reassignment.  Since the ILECs possess the majority of all prefixes in their respective service areas, they benefit from the high churn rates.  Even in an area code where there are only a few prefixes available for assignment to carriers, the ILECs already have at least one prefix assigned to them in each rate center.  With that warehouse of numbers and the churn rate, the ILECs are virtually ensured of having numbers available to assign to their customers; CLCs are not.  Until number portability and number pooling are implemented, CLCs will remain at a significant competitive disadvantage.


Does The Renewed Focus On A Facilities-Based Strategy Mean That Significant Competition In Residential Markets Across California Will Be Achieved Through Facilities-Based Competition Only?  If So, Does This Signify That Competition Will Be Necessarily Delayed Or Stymied Until That Happens?


ORA hopes that this will not be the case.  Facilities-based competition is important, but it should not be the only avenue for competitive entry.  A mix of resale of ILEC services and use of one’s own facilities seems to be a more economically rational approach.  If facilities-based entry is seen as the only viable strategy, ORA fears that, at best, uneconomic investment will be made in order to provide the necessary plant.  At worst, CLCs may choose not to compete for residential customers.  Such a result would certainly delay or stymie residential local exchange competition.


Have The ILECs Fully Addressed The Lack Of Adequacy Of Operating Support Systems With Respect To The Sale Of Unbundled Network Elements?


The situation with respect to the OSS supporting UNEs is not substantially different from that of OSS supporting resale.  Yes, there are still problems; no, the ILECs have not “fully addressed the lack of adequacy”.


Are Smaller CLCs Impacted Differently Than Larger CLCs Vis-A-Vis Questions (I) through (iii)?  If So, How?


ORA does not currently have sufficient data to address this question.


WHEN WILL RESIDENTIAL AND SMALL BUSINESS CONSUMERS OF LOCAL TELECOMMUNICATIONS SERVICES REAP THE REWARDS OF COMPETITION?


Typically, large or high-volume users are the first to benefit from competition, because they are usually the target group for new entrants to markets which have recently been opened to competition.  The higher margins and lower cost per unit to serve these customers make them an attractive target for CLCs who do not have a large embedded customer base.  Competition tends to “trickle down” to lower usage customers over time.  ORA has not yet seen anything in the marketplace for local exchange telecommunications services that suggests this pattern would not hold in this market.  Consequently, it is likely that effective competition will arrive sooner for mid-size and large businesses than for residential and small business customers.  ORA believes that it is crucial for this Commission to ensure that the expected competitive benefits of lower prices and innovative service offerings actually accrue to residential customers, and not just to large businesses.  It would be a cruel irony if the “benefits” of competition for residential and small business customers end up being higher prices and poorer service quality.   


Pacific Bell Argues That Its Entry Into The Long-Distance Market Will Spur Competition In The Market, But Are There Any Empirical Studies Or Forecasts That Support This Viewpoint?  What Has Been The Experience In The Territory Of GTE-California, Where The ILEC Is Permitted To Offer A Complete Package Of Services?


There are some “studies” available which address the issue of  ILEC and/or RBOC entry into the interLATA market in the ILEC’s local exchange service territory.  However, it is advisable to employ a healthy degree of skepticism when reviewing these studies.  For example, there are several studies on the experience of Southern New England Telephone Company (SNET) in Connecticut.  One study concludes that allowing SNET into the interLATA market has been a resounding success and long-distance rates have decreased.�  Another study concludes that the same event has hindered the development of local exchange and intraLATA toll competition and SNET’s interLATA rates are no lower than those offered by other interexchange carriers.�  The studies are interesting reading, but should not be regarded as dispositive.


ORA does not presently possess sufficient data to determine whether GTEC’s entry into the interLATA market and its consequent ability to offer “one-stop shopping” has helped or hindered development of interLATA and local exchange competition.














The Major Long-Distance Companies Argue That Pacific Bell Should Not Be Permitted To Offer Long-Distance Service Until The § 271 Checklist Is Satisfied, Yet This Matter Could Be Embroiled In The Courts For Some Time.  State Law Did Not Necessarily Make This Link; Why Should California Consumers Continue To Be Deprived Of The Benefits Derived From Having At Least One Viable Competitor Ready And Willing To Do One-Stop Shopping?


As a preliminary matter, ORA wishes to point out that it is not simply “[T]he major long distance companies” who support continuing the ban on Pacific’s entering the interLATA market until it has satisfied the requirements of 


§ 271.  Virtually every non-ILEC party who has commented upon this issue, from small CLCs like Working Assets to groups who are not potential market participants, such as ORA and TURN, agrees that Pacific should have to satisfy the § 271 checklist before it can be granted authority to enter the interLATA market.  While it is true that the legality of the § 271 requirements is currently being litigated at the federal level, those requirements remain in effect today.  Pacific may well file its § 271 application before the litigation is completed and a decision is rendered.


Contrary to the ACR’s suggestion, ORA believes that § 709.2 of the Public Utilities Code, also known as the Costa Bill, makes the very same link between entry into the long-distance market and the opening of Pacific’s local exchange market as does § 271.  Indeed, the language of 709.5 is both broader and less specific than the 14-point checklist of the Telecom Act.  Nonetheless, at a minimum, it accommodates the same panoply of issues incorporated in § 271, and like the Federal law, it requires the Commission to make certain affirmative findings before issuing an order “authorizing or directing competition in intrastate interexchange telecommunications”. 


For example, § 709.2(c)(2) requires the Commission to “determine” pursuant to the public hearing process, that “there is no anti-competitive behavior by the local exchange telephone corporation”.  In ORA’s view, this language mandates that the Commission review and affirmatively determine that, among other things, OSS functionalities available to competitors are on a par with the functionalities Pacific provides to itself.  Similarly, § 709.2(c)(1) requires the Commission to determine that “all competitors have fair, non-discriminatory, and mutually open access to exchanges currently subject to the modified final judgement and interexchange facilities, including fair unbundling of exchange facilities…”.  Again, this mandates that the Commission determine, pursuant to the “public hearing process”, that Pacific’s network has truly been unbundled in a fair and non-discriminatory manner.


It appears to ORA that § 709.2 applies only to Pacific Bell, as Pacific was the only California ILEC subject to the restrictions of the Modified Final Judgement, which is referenced several times in the statute.  (See §§ 709.2(a) and (b).)


Finally, ORA believes the premise of the second question is incorrect.  In order for Pacific to satisfy the requirements of § 271 and the Costa Bill, by definition, at lease one viable non-ILEC competitor must be providing residential local exchange service in Pacific’s territory.  That provider should be positioned to offer one-stop shopping.  Thus, consumers would not be “deprived of the benefits” of one-stop shopping.  Indeed, if Pacific were to be allowed to enter the interLATA market before it fully and fairly unbundles its network to the CLCs, it is highly likely that California consumers would be effectively denied the benefits of local exchange competition, in contravention of the Costa Bill and this Commission‘s official policy.





The Cable Companies Promised To Provide Facilities-Based Competition In Mostly Residential Markets, But Where Has That Impetus Gone?  How Practical And Feasible Is Cable-Company Entry in The Local Phone Market Today?


ORA expects that the cable companies will address the specific feasibility of market entry in their comments.  ORA notes that, to the best of its knowledge,  the only facilities-based competitors currently serving the residential market are cable companies.  It is likely that entry into the residential market by cable companies is affected by the same constraints that non-cable company CLCs face, such as uncertainty about UNE pricing, OSS interface problems, inadequate wholesale discounts, etc.  Their ability to enter the residential local exchange telephony market is also dependent on access to capital to upgrades their systems, and deployment of suitable cable modems.  


What Role Do Smaller Carriers Play In The Competitive Marketplace?  Has The Commission In Its Many Orders Addressed Concerns Specific To Smaller CLCs?


ORA does not currently have sufficient data to address the question of what role smaller CLCs play in the market.  ORA does not believe that the Commission has specifically addressed whatever concerns small CLCs might have that differ from those of larger CLCs.


How Will Market Consolidation Affect The Development Of Competitive Choice Across The Spectrum Of Local Telecommunications Services?


The short answer is “it depends.”  Generally, a workably competitive market should be served by many different competitors.  The wave of mergers and corporate takeovers does result in fewer potential competitors in the marketplace, which could negatively impact the development of vigorous competition.  Alternatively, if market consolidation creates fewer, but stronger and better-capitalized competitors with more ubiquitous networks or diversified customer bases, then it might actually benefit competition.  Each merger or purchase should  be evaluated on the basis of the specific companies and circumstances involved.


Have The Commission’s Rules And Decisions In The Telecommunications Roadmap Proceedings Led To Market Or Regulation Deciding The Winners And Losers In The Local-Exchange Market? How About The Federal Communications Commissions’ Decisions? The Courts’?


ORA believes that this Commission’s decisions have not necessarily prevented the market from dictating winners and losers.  However, the market cannot function effectively in the current situation, where the OSS problems and the uncertainty over UNE rates act to constrain effective competitive entry.  ORA will offer further comments in response to this question in the en banc.


How Should The Commission Prioritize Outstanding Telecommunications Roadmap Matters To Expedite The Development Of Local-Exchange Competition?  How Can The Commission Improve Its Own Processes, e.g., The Complaint Process, To Quickly Deal With Competitive Issues?


The Commission must complete the OANAD proceeding.  It should also move expeditiously to establish standards in the OSS OII, and to complete the remaining work in the Local Competition docket.  ORA also recommends that the Commission open a generic proceeding to address service quality issues, both intercompany and end-user.  The current G.O. 133-B should also be modified to update and expand the performance measurement standards.  The Commission should explore the possibility of establishing a special, expedited process for handling certain types of time-sensitive competitive issue complaints.  One option �
for accomplishing this would be assignment of a team of technical experts and an ALJ familiar with these issues to deal with these specialized types of complaints. 





Respectfully submitted,





/s/	NATALIE L. BILLINGSLEY


					


NATALIE L. BILLINGSLEY


Staff Analyst





Office of Ratepayer Advocates





California Public Utilities Commission


505 Van Ness Ave.


San Francisco, CA 94102


Phone: (415) 703-1368


February 25, 1998	Fax: (415) 703-1981


�  “Local Exchange Competition Under The 1996 Telecom Act,” Peter Huber, December 1997.


�  “The ‘Connecticut Experience’ With Telecommunications Competition; A Case Study In Getting It Wrong,” Lee L. Selwyn, Helen E. Golding and Susan M. Gately.
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