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REPLY BRIEF Of The Office Of Ratepayer Advocates

The Office of Ratepayer Advocates (ORA) submits this Reply Brief in response to the January 27, 2000, Scoping Memo and Ruling of Assigned Commissioner.  ORA received the Opening Briefs of SBC Advanced Solutions, Inc. (ASI), The Utility Reform Network (TURN) and the California Telecommunications Coalition (Coalition).
  ORA limits this Reply Brief to discussion of an annual Commission affiliate audit and customer proprietary network information (CPNI) safeguards.  ORA takes no position, at this time, on other issues raised by the parties in their Opening Briefs.

I. THE COMMISSION SHOULD APPLY THE AUDIT REQUIREMENTS ADOPTED IN D.99-02-013 TO THIS APPLICATION

The Commission should find that there is no distinction between the 

circumstances raised in D.99-02-013, requiring a separate Commission audit, funded by Southwestern Bell Communications Services, Inc. (SBCS), to track Pacific Bell’s and SBCS’ adherence to the Commission’s affiliate transactions and cost allocation rules, and the issues raised in this Application.  The Commission should disregard ASI's recommendation—that the Commission order an audit only if it determines an audit is needed.  The Federal Communications Commission (FCC) has determined that an annual affiliate audit is necessary and has included it as a merger condition.  (Memorandum Opinion and Order, In re Applications of Ameritech Corp. and SBC Communications Inc. for Consent to Transfer Control of Corporations Holding Commission Licenses and Lines, CC Docket No. 98-141, released October 8, 1999, ¶365.)  Since the FCC audit will not address the Commission’s affiliate transactions and cost allocation rules, the auditor’s workpapers, even if readily available, will not inform the Commission on Pacific’s and ASI’s compliance with the Commission’s rules.  The Commission only can determine compliance with its rules by conducting a separate audit.  The Commission should order ASI to fund a separate annual audit to focus on ASI’s and Pacific’s compliance with the Commission’s affiliate transactions and cost allocation rules.

The Commission should continue to require audits when circumstances indicate such audits would ensure ratepayer indifference to the operation of affiliates of the regulated utility.  ASI/Pacific’s public disapproval of specific audits belies their internal interest in audits that can be used for regulatory purposes.  SBC’s internal audit department routinely undertakes “attorney-client privileged audits” for regulatory purposes.  (See Deposition of Dana Aghai-Yazdy, Volume 5, p. 861, February 24, 2000, in the implementation cost recovery phase of R.95-04-043/I.95-04-044, discussing her work on several attorney-client privileged audits on costs reported for regulatory purposes.)  ASI, in its Opening Brief, has failed to provide a basis for the Commission’s departure from the separate audit ordered in D.99-02-013.

II. CUSTOMER PROPRIETARY NETWORK INFORMATION SAFEGUARDS MUST FOCUS ON PRIVACY CONCERNS

The Commission must focus on customer privacy concerns in fashioning CPNI safeguards.  As the Coalition points out, the FCC’s rules, relied on by this Commission in D.99-02-031, have been vacated by the 10th Circuit.  (Coalition’s Joint Opening Brief, p. 16.)  As a result, the Commission first must consider privacy impacts upon customers in evaluating CPNI proposals.  The California Constitution begins with a statement of inalienable rights, which includes a right to privacy.
  The Public Utilities Code's provisions on telephone companies contain an entire article devoted to "Customer Right of Privacy."

To protect customers’ privacy interests, any Commission order on ASI’s Application should require Pacific to send letters to all existing customers through a bill insert that explains customer CPNI rights and confirms customer approval to use CPNI.  The Commission also should require Pacific to send all new customers (customers that do not currently subscribe to Pacific’s services or former Pacific customers) that are requesting service, as part of the confirmation letter sent to new customers, written notification of customer CPNI rights and confirmation of customer approval to use CPNI.  In a culturally diverse state such as California, written notification and confirmation will protect both the customer and the carrier from disputes or misunderstandings concerning whether the customer approved the use of his/her CPNI.

III. CONCLUSION

The Commission should condition granting ASI’s Application on an annual audit, funded by ASI to ensure ASI’s and Pacific’s compliance with the Commission’s affiliate transactions and cost allocation rules, and on joint marketing and CPNI safeguards.

Respectfully submitted,


Janice Grau

Staff Counsel
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San Francisco, CA 94102

Phone: (415) 703-1960

February 28, 2000



Fax: (415) 703-2262
� The Coalition includes Rhythms Links, Inc., Covad Communications Company, AT&T Communications of California, MCI WorldCom Network Services, Inc., Pac-West Telecomm, Inc., Sprint Communications Company, New Edge Networks, ICG Telcom Group, Inc., Time Warner Telecom of California, L.P. and the California Cable Television Association.


� "All people are by nature free and independent and have inalienable rights.  Among these are enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and privacy."  California Constitution, Article 1, Section 1. 


� Public Utilities Code sections 2891-2894.10.
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