Before the Public Utilities Commission of the State of California
In the Matter of the Application of Pacific Bell Telephone Company (U 1001 C) for Authority Pursuant to Public Utilities Code Section 851 to Lease Space in Administrative Buildings and Central Offices and to Transfer Assets to SBC Advanced Solutions, Inc. 
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REPLY BRIEF  

Of The Office Of Ratepayer Advocates

I. INTRODUCTION 

Pursuant to the schedule established by Administrative Law Judge (ALJ) Glen Walker, the Office of Ratepayer Advocates (ORA) hereby submits its Reply Brief to address some arguments made by some of the parties to this proceeding.  Silence on any argument should not be construed as agreement with that position.  

As ORA noted in its Opening Brief, a recent decision by the U.S. District Court of Appeals vacated the order of the Federal Communications Commission (FCC) insofar as it allowed SBC Communications, Inc. and Ameritech Corporation to avoid statutory resale obligations on certain advanced telecommunications services by providing those services through a subsidiary.   (See Association of Communications Enterprises v. FCC 2001 U.S. App. LEXIS 217 (D.C. Cir. 2001).  Since Pacific Bell filed this Application to comply with an FCC order that has been changed, the Commission should suspend further proceedings on this Application until it learns from SBC whether SBC intends to proceed.  If SBC notifies the Commission that it intends to proceed with this proposal, SBC and Pacific should be required to revise their filing to demonstrate in detail how ASI will meet Pacific’s obligations under Section 251 of the Telecommunications Act.  If the Commission proceeds to the merits of the proposed transfer now, ORA recommends either that the Application be denied or that approval only be granted subject to the conditions ORA proposed in its testimony.

II. DISCUSSION

A. Pacific and SBC (ASI) Have Not Met Their Burden of Proof That Their Piecemeal Valuation Method is Reasonable in This Case

Pacific Bell (Pacific) and SBC Advanced Solutions, Inc. (ASI ) argue in their Opening Briefs that the Commission should accept Pacific’s piecemeal valuation of the assets that are the subject of this Application.  (Pacific’s Opening Brief, pp. 4-9; SBC’s Opening Brief, p. 1.)
   In support of their position, Pacific and ASI claim that Pacific’s method is proper because Pacific “relied on affiliate transaction rules to value the space and assets,” and because Pacific’s method has been “repeatedly approved by the Commission in similar applications.”  (Pacific’s Opening Brief, pp. 4, 7.)   

As ORA has shown in its oral and written testimony, Pacific has not met its burden of proving that the piecemeal valuation it proposes is reasonable in this proceeding.  ORA recommends that the Commission adopt a going concern valuation method for the assets at issue here.  Despite Pacific’s and ASI’s claims to the contrary, a going concern valuation method is entirely consistent with the Commission’s affiliate transaction rules and precedent, and with the governing statute, Public Utilities Code Section 851.

1. A Going Concern Approach Is The Appropriate Method to Use to Value Pacific’s Advanced Services Business

Public Utilities Code Section 851 requires Commission authorization before a utility may “...sell, lease, assign, mortgage, or otherwise dispose of or encumber” utility property.  As the Commission has held:

[t]he purpose of the section is to enable the Commission, before any transfer of public utility property is consummated, to review the situation and take such action, as a condition of the transfer, as the public interest may require.  (In the Matter of the Application of Pacific Bell (U 1002) for Authority Pursuant to Public Utilities Code Section 851 to Transfer and/or Lease Assets Used for Research and Development to Technology Resources, Inc. (1998) D. 98-03-019, mimeo, pp. 3-4.)

Each proposed asset transfer is to be viewed separately.  In fact, the Commission has specifically held that “... determining whether an asset shall be valued as a going concern is subject to the circumstances of each case.”  (Re Pacific Bell (1992) 45 CPUC 2d 109, 139; D. 92-07-020, Ordering Paragraph 7, emphasis added.)  

A “going concern” valuation is a method of determining the fair market value of an entire operation.  (See id.)   As the Commission held in another case involving Pacific, “[t]he affiliate transaction rules are designed to ensure that payments to Pacific from Telesis and affiliates for lease or sale of assets are at or above market levels.”  (See Re Pacific (1996) 69 CPUC 2d 206, 210; D. 96-11-019, Finding of Fact #3.)  A “going concern” valuation approach is thus squarely within the Commission’s affiliate transaction rules.  

A “going concern” valuation is clearly the most reasonable approach in this case if the Commission is to ensure that “the utility receives a reasonable price for its assets...”  (Id., at p. 207.)   What Pacific proposes to transfer in this Application is a fully operational enterprise providing advanced data services.  (Ex. 15, Testimony of Dr. Sridarshan Koundinya, p. 2-2.)  Rather than pay for the enterprise, or “going concern,” ASI would only pay for the assets piecemeal as if they were unrelated to each other. If ASI is permitted to acquire Pacific’s whole and integrated advanced services business, it should be required to pay the higher of the fully allocated cost or the fair market value as determined by a “going concern” valuation consistent with Commission rules.  

As ORA pointed out in testimony, the ongoing operation that Pacific proposes to transfer in this case most closely resembles the Information Services Group (ISG) assets Pacific sought authority to transfer in 1990.  (Ex. 15, Testimony of Dr. Sridarshan Koundinya, p. 2-3.)  ISG was then a department within Pacific.  In granting the transfer, the Commission ordered ISG to be valued as a going concern.  (Re Pacific Bell (1992) 45 CPUC 2d 109, 116; D.92-07-072.)  
Pacific argues in its Opening Brief that the ISG decision does not apply to the facts of this case.  First, according to Pacific, the ISG decision itself states that it is not to serve as a “broad precedent.”  (See Pacific’s Opening Brief, p. 10.)  ORA is not suggesting that a going concern should be applied as “...a broad precedent.”  A “going concern” valuation approach is a method of determining fair market value.  Where, as here, the assets at issue form a functioning operation, a going concern is entirely consistent with Commission precedent.    

Second, according to Pacific, the “going concern” valuation used in the ISG decision was imposed as a “punitive” measure.  (See Opening Brief, p. 11.)  ORA has found nothing in the ISG decision that limits the “going concern” valuation method to punishment for non-compliance with Commission orders.  On the contrary, in the ISG decision, the Commission held that the application of a “going concern valuation” should be determined on a case-by-case basis.  (Re Pacific Bell (1992) 45 CPUC 2d 109, 139; D. 92-07-020, Ordering Paragraph 7.)

Finally, both Pacific and ASI argue that ORA’s proposal to use a going concern valuation is “... fundamentally flawed because it fails to reflect the reality of the risk borne by shareholders (and not by ratepayers) under regulatory framework in which Pacific operates.”  (Pacific’s Opening Brief, p. 12;  See also ASI’s Opening Brief, p. 5.)  Review of the record evidence shows, however, that Pacific failed to prove that shareholders bore all the risk of the development of the digital subscriber line (DSL) services that are at issue here.  ORA asked Pacific to substantiate its claim that all the assets were booked below the line.  Pacific declined to do so.  (See Ex. 4, Pacific’s Response to ORA’s Data Request, Response #2.)  

To the extent ratepayers funded the expenses of the development of DSL and funded assets that have been booked above the line, ratepayers bore the risk.  (Tr., vol. 2, p. 144, Dr. Koundinya/ ORA.)  Moreover, as ORA pointed out in testimony, the initial start-up costs of DSL development might also have been funded by ratepayers since the early research into DSL began in the late 1980s, prior to the Commission’s new regulatory framework (NRF) decision.  (Tr., vol. 2, p. 150, Koundinya/ ORA.)  When the Commission adopted NRF, the Commission established a sharing mechanism by which shareholders retained earnings below an established rate of return and shared excess earnings with ratepayers. The sharing mechanism was in place until 1999, when it was suspended.  The entire highest cost group of assets transferred to ASI was procured prior to 1999.  (See Exhibit 13.)  Pacific has not shown that the assets it proposes to transfer to ASI were booked below-the-line. 

In its Opening Brief, ASI argues that “[t]he ORA proposal would require the Commission to create an ownership interest in such assets where none exists.”  (ASI’s Opening Brief, p. 6.)  Neither ORA’s proposal nor the going concern valuation approach imposes any such requirement.  

The Commission has held that ratepayers will be compensated for the risks of funding development.  In so holding, the Commission found that:

[o]ur decision to use going concern valuation is not premised on any finding that either shareholders or ratepayers have an ownership interest in ISG.  By funding development of ISG, ratepayers have borne the risks of developing ISG as an operating division within the utility.  Pacific noted in its comments, it is our policy that reward should follow risk.  Ratepayers will be compensated for this risk by the valuation of ISG as a going concern.  (In the Matter of Pacific Bell, 45 CPUC 2d 109, 118; D.92-07-072, emphasis added.)

As in the ISG case, Pacific has failed to prove that shareholders bore all the risk of the development of the DSL business.
   The Commission should therefore apply the ISG reasoning and approach here.   


2. The Commission Should Order An Independent Valuation of The Advanced Services Assets 

Pacific provided insufficient evidence for the Commission to determine the fair market value of the advanced services assets and functions Pacific seeks to transfer to ASI.  Pacific proposes to transfer an entire business to ASI, but Pacific and ASI ask the Commission to disregard the nature of the advanced services operation, and assign a value to the transfer that is well below what a non-affiliate would pay for such an enterprise.  As ORA has maintained since this Application was filed, a “going concern” approach should be used to value the assets in question. 

Neither Pacific nor ASI provided the Commission with a going concern valuation.  ORA attempted to provide such a valuation and offered a provisional estimate to demonstrate to the Commission the total inadequacy of Pacific’s valuation proposal.  

In its Opening Brief, ASI criticizes ORA’s provisional estimate stating that ORA “...failed to provide a sound basis in law, public policy or fact for adoption of its ‘going concern’ valuation.”  (ASI’s Opening Brief, p. 5.)  As ORA has described above, in its Opening Brief, and in written and oral testimony, a going concern valuation is consistent both with Commission precedent and the public policy underlying Commission review of asset transfers.  ASI’s statements to the contrary are meritless.  ASI’s claim that ORA presented insufficient facts for the Commission to order an independent study of the value of the advanced services assets is equally meritless.  Overall, ASI’s Opening Brief demonstrates a fundamental misunderstanding of ORA’s proposal.  

ASI’s Opening Brief begins with a personal attack on ORA’s valuation witness, Dr. Sridarshan Koundinya.  According to ASI, Dr. Koundinya “...is not qualified to undertake a going concern valuation study or even to offer a ‘provisional estimate’” because “...he has never been employed to conduct a valuation of a business nor has any business relied upon his views as to the way in which they should value assets, nor has he offered any testimony on the subject.”   (ASI’s Opening Brief, p. 6.)
   If ASI truly believed Dr. Koundinya was not qualified to offer his opinion on the need for a going concern valuation, the time to challenge his expertise or qualifications to offer testimony was at or before the hearings.  The Commission should not be distracted by ASI’s ad hominem attacks or diversionary tactics now.   

Dr. Koundinya  clearly and repeatedly stated that his going concern valuation was a provisional estimate only.  (See, e.g., Ex. 15, Testimony of Dr. Koundinya, pp. 2-5, 2-7; Tr., vol. 2, p. 147, Dr. Koundinya/ ORA.)   One reason Dr. Koundinya made his estimate provisional was that Pacific and ASI did not provide him the financial information he requested in sufficient time for him to make use of it.  (See Ex. 15, Testimony of Dr. Koundinya, p. 2-5; Tr., vol. 2, p. 147, Dr. Koundinya/ ORA.)   Dr. Koundinya asked for information on sales of advanced services, sustainable margins and revenues from sales, customer penetration rates, and churn rates, estimates of discounted cash flows and net accounting profits, and ASI’s market shares.  (Ex. 15, Testimony of Dr. Koundinya, p. 2-5; Tr., vol. 2, p. 147, Dr. Koundinya/ ORA.)   ASI only provided partial responses to ORA’s specific requests and then only days before ORA’s testimony was due.  ASI’s denunciation of Dr. Koundinya’s provisional estimate as “speculative” is inappropriate and unfounded since it was ASI’s own conduct that prevented Dr. Koundinya from performing a more detailed going concern valuation.

Dr. Koundinya began his provisional estimate with an estimate of the revenues ASI would receive from business activity in advanced services.   Dr. Koundinya was able to check his revenue estimates against the partial information belatedly provided by ASI and found that his estimates “...were in the same range or even more conservative.”  (Tr., vol. 2, p. 168, Dr. Koundinya/ ORA.)  Dr. Koundinya explained at length the analysis he performed to arrive at his provisional estimate.  (Tr., vol. 2, pp.  147-171, Dr. Koundinya/ ORA.)   He explained his choice of discount rate, the multiplier used for the terminal value, accounted for the product life cycle, and considered competitive and technological alternatives.
  (See e.g., Ex. 15, pp. 2-8 – 2-10; Tr., vol. 2, pp. 148-170, Dr. Koundinya/ ORA; ORA’s Late-Filed Exhibit)  ASI’s claim that “...ORA has not presented any evidence of a ‘going concern’ valuation” is contradicted by the record.   

ASI’s obvious reluctance notwithstanding, the evidence in this case and the Commission’s own policies and precedent vividly demonstrate the need for an independent valuation of Pacific’s advanced services business.  Even under ORA’s conservative provisional estimate, it is apparent that Pacific, ASI and SBC have seriously undervalued the assets Pacific seeks to transfer.

B. Pacific Has Not Met Its Burden of Proving That The Transfer of Operations, Installation and Maintenance (OI&M) Assets Is In the Public Interest

In its Opening Brief, Pacific argues that “ORA would have the Commission impose a mandatory requirement that would effectively force Pacific to provide OI&M to support the advanced services of ASI and non-affiliated providers, despite the fact that such advanced services are not provided by Pacific itself.”  (Pacific’s Opening Brief, p. 18.)  Actually, ORA recommends that the Commission deny Pacific’s request to transfer of OI&M assets and functions to ASI because Pacific has failed to prove that the proposed transfer is in the public interest.  If the Commission does approve this Application, then ORA recommends certain conditions to mitigate the negative effects the proposed OI&M transfer would have on competition, service quality, and the Commission’s ability to regulate.  (Ex. 15, Testimony of Tamera Godfrey, p. 3-12.)

1. Pacific’s Proposal to Transfer OI&M Provides Its Affiliate with An Anti-Competitive Advantage Contrary to the FCC Merger Order

Pacific argues that the FCC Merger Order permits it to transfer the OI&M assets and functions to ASI.  (Pacific’s Opening Brief, pp. 16, 18.)  In support of this, Pacific quotes portions of the FCC Merger Order that include the following:

Although the conditions permit SBC/Ameritech and its affiliate to share OI&M we do not find that such a sharing will confer upon the affiliate an unfair advantage in the provision of advanced services. (See Pacific’s Opening Brief, pp. 17-18.)  

And:

Any SBC/ Ameritech incumbent LEC may provide the operations, installation, and maintenance (OI&M) services permitted under Paragraph 4 to any separate Advanced Services affiliate on a non-discriminatory basis pursuant to a tariff, written affiliate agreement, or approved interconnection agreement...  (Id.)  

 The FCC Merger Order refers to the sharing of advanced services, not the transfer of OI&M to the SBC affiliate.   (See e.g., In Re Applications of Ameritech Corp., Transferor, and SBC Communications Inc., Transferee CC Docket No. 98-141, Memorandum Opinion and Order FCC 99-279, rel. Oct. 8, 1999 (hereinafter referred to as “Merger Order”) paragraph 473.)  As the FCC states:

We reach this conclusion for several reasons.  First, although sharing of these services is permitted, the conditions also provide that such service will be made available to unaffiliated entities on a nondiscriminatory basis.  As such, there should be no difference in price or quality between the OI&M services provided to the affiliated vis-à-vis unaffiliated entities.  Second, although we recognize that in section 272 context the Commission prohibited the sharing of these functions, we do not find such a prohibition to be required in the advanced services context…[A]llowing the SBC/Ameritech incumbent to share these services with its affiliate, on the same basis that it shares them with unaffiliated entities, will permit greater economies of scope and enable the affiliate to be a more efficient competitor.  Third, as described above, the merger conditions require a rigorous internal compliance program and annual audits.  We believe that these mechanisms will adequately deter SBC/Ameritech from favoring its affiliate in the provision of OIM services (as well as other services). (Id., emphasis added.)  

If  Pacific transfers the OI&M to its affiliate and refuses to provide these same transferred functions and services to unaffiliated providers of advanced services, SBC would be “favoring its affiliate” in the provision of OI&M.  Such conduct would not conform to the FCC Merger Order.  

Even if Pacific’s proposal did conform to the FCC Merger Order, Pacific would still have to prove to this Commission that the transaction is in the public interest.  Pacific has not done so.  In fact, Pacific has demonstrated the opposite:  that it views transferring its OI&M assets and services to ASI as freeing it from the obligation to furnish OI&M to unaffiliated advanced services providers on a non-discriminatory basis.

2. Pacific Has Failed to Prove that the Transfer of OI&M Will Not Adversely Affect Service Quality

Pacific argues that the transfer of OI&M assets is “...intended to produce efficiencies.”   (Pacific’s Opening Brief, p. 17.)  From that premise, Pacific concludes that “the end result is better customer service.”  (Pacific’s Opening Brief, p. 17.)  There is absolutely no evidence in the record to support that conclusion.  On the contrary, past experience suggests that service quality will decline if Pacific’s proposed transfer of OI&M to ASI is approved.

When SBC and Pacific applied to the Commission for authority to merge in 1996, both parties touted the “efficiencies” they claimed their merger would produce.  (See, Re Pacific Telesis Group 71 CPUC 2d 351, 374-377; D. 97-03-067.)  Then too Pacific and SBC promised that Pacific’s service quality would be maintained or improved.  Despite these promises, Pacific’s service to its customers has deteriorated since the merger.  (Ex. 15, Testimony of Linette Young, p. 4-9.)  

This degradation in service is a violation of a Commission order.  In its decision approving the merger, the Commission imposed the following conditions:

Notwithstanding the status of the merger of SBC and Telesis, Pacific shall file annual information consistent with existing reporting requirements to demonstrate the maintenance or improvement of service quality consistent with Commission rules and General Orders (GOs).  Pacific shall maintain or improve its service quality over five years following the merger.  (Id., Ordering Paragraph 2.)

Despite these requirements, the Automated Reporting Management Information System (ARMIS) data submitted by Pacific to the FCC shows that both installation and repair intervals have increased steadily since 1996.  Moreover, reported installation intervals are compromised by a high error rate in reporting actual installation dates.  (Ex. 15, Testimony of Linette Young, p. 4-9.)  

In its Opening Brief, however, Pacific claims that installation and repair intervals do not come within the requirements of Decision 97-03-067.  According to Pacific, “...the Commission determined that its action regarding alleged violation of service quality standards was limited to a requirement that Pacific comply with GO 133-B standards.”  (Pacific’s Opening Brief, p. 22.)  

Pacific made a similar argument in a Motion to Dismiss in another proceeding.  In denying Pacific’s Motion to Dismiss, the ALJ in that case rejected that argument, ruling instead that: 

... the second sentence of [] OP [2 of D.97-03-067] places a blanket obligation on Pacific to ‘maintain or improve its service quality’ after the merger.  That requirement does not relate to any particular reporting system such as GO 133-B.  

... ... The second sentence in OP 2 provides a general mandate for Pacific to improve its service quality over the five years following the merger.  The Commission is well aware that there are other measures of service quality outside GO 133-B and clearly did not intend to limit its analysis of service quality to those measures included in GO 133-B. (Administrative Law Judge’s (ALJ’s) Ruling Denying Motion to Dismiss, C.00-11-018, 1/12/2001, mimeo, pp 8-9.)

Pacific also argues that “ORA’s recommendation would create an unlevel playing field in an increasingly competitive environment by making Pacific subject to the new service requirements while its competitors are not subject to them.”  (Pacific’s Opening Brief, p. 23.)   This attempt to limit Commission consideration of Pacific’s service quality to GO 133-B reports is not persuasive.  

In the past, the Commission has inquired into service quality measures beyond those specifically enumerated in G.O. 133-B.  In 1980, the Commission considered the overall quality of service provided by General Telephone Company (GTE), including the inability of customers to reach the company’s repair service.  The Commission ordered GTE to meet “indicators” “additional” to those in G.O. 133-B to improve its service quality.  (See General Tel. Co. of California (1980) 4 CPUC 2d 428, 532-533; D. 92366.)  In 1995, the Commission imposed a penalty mechanism on Citizens Utilities Company of California (Citizens) if it failed “... to furnish adequate service to the public. (See Public Utilities (PU) Code Section 451.”  (Re Citizens Utilities Company of California (1995) 62 CPUC 2d 244, 265; D. 95-11-024, citation in the original.)  In addition to ordering improvements in G.O. 133-B service measures, the Commission ordered Citizens to improve “telephone installation and repair service problems.”  (Id., at p. 263.)   

In its Opening Brief, Pacific claims that it “...will meet its service commitment for POTS,” and that “[t]here is nothing to indicate that the transfer of OI&M employees to ASI has had any adverse affect on Pacific’s POTS service.”  (Pacific’s Opening Brief, p. 21.)  Pacific has offered no proof for these statements.  Pacific’s ARMIS data for 2000 has not yet been posted.  Nor has Pacific provided any supporting documentation or studies on the impact of this transfer on POTS service quality.  

Prior to the transfer of employees to ASI, new hires and seasoned POTS technicians worked on both POTS and DSL problems.  (Ex. 15, Testimony of Linette Young, p. 4-6; see also, Ex. 7, Rebuttal Testimony of Tim Oyer, Q./A. 4.)  By transferring service technicians away from Pacific, Pacific risks further degrading its POTS service.  Pacific has not shown that POTS service quality will be maintained, let alone improved, if this proposed transfer is approved.

3. Pacific Has Failed to Prove That The Proposed Transfer Will Not Adversely Affect The Commission’s Ability to Regulate ASI Effectively

At the conclusion of the hearings, ALJ Walker asked the parties to address the effect of this proposed transfer on the Commission’s ability to regulate ASI, particularly with regard to consumer complaints.  In its Opening Brief, Pacific states that “[a]s a public utility, ASI, like all certificated carriers is subject to the requirements of Public Utilities Code Section 451, which requires just and reasonable charges and adequate, efficient, just and reasonable service.”  (Pacific’s Opening Brief, p. 28.)  ASI states in its Opening Brief that, “ASI is subject to the many provisions of the Public Utilities Code, just as Pacific is, and the Commission has jurisdiction to consider complaints against ASI or to raise concerns on its own motion through an investigation.  The transfer of the DSL service provision business from Pacific to ASI did not diminish the Commission’s authority in this regard.”  (ASI’s Opening Brief, p. 11.)

These assurances provide cold comfort in light of the Motions recently filed by Pacific in Case (C.) 00-11-018, a complaint filed by ORA relating to Pacific’s repair service.  One of the allegations in C. 00-11-018 is that the quality of Pacific’s repair service violates Public Utilities Code Section 451.  

On December 19, 2000, Pacific filed a Motion to Dismiss C.00-11-018, arguing, among other things, that “ORA’s complaint has not alleged facts that can sustain a finding of a violation of Section 451, since Section 451 does not require carriers to maintain any specific out-of-service repair interval, nor does it require the scheduling of appointments within any particular time window.”  (See ALJ’s Ruling Denying Motion to Dismiss, C.00-11-018, 1/12/2001, mimeo, p. 2.)  On January 21, 2001, Pacific filed a Reply to ORA’s Response to the Motion to Dismiss repeating this argument.

ORA is concerned that the abstract suggestions Pacific and ASI make now to the effect that the Commission could take action against ASI under Section 451 may be repudiated later when actual complaints for poor service are filed.  There is too much uncertainty about the way in which DSL service complaints can or will be resolved.  Moreover, the relationship between DSL service and POTS service is so close as to require special concern about service quality and consumer protection.  The Commission should not approve the transfer of OI&M to ASI on this record. 

C. Pacific’s Proposed Transfer Would Allow It to Avoid Its Obligations to Its Wholesale Customers

In its Opening Brief, Pacific claims that its “...obligations will be unaffected by the transfer of assets and personnel from Pacific to ASI.”  (Pacific’s Opening Brief, p. 24.)  ORA agrees that Pacific’s obligations to its wholesale customers will remain unchanged, but remains concerned that this proposed transfer will allow Pacific to avoid those obligations.

Fundamentally, ORA’s reservations about the transfer of assets and personnel from Pacific to ASI were the same as that of the D.C. Circuit: that the separate advanced services affiliate arrangement would allow Pacific to avoid its obligations under the Telecommunications Act of 1996 (specifically those in §251 (c)) even while taking advantage of its dominant market position and status as the monopoly provider of network access. ORA was – and is – further concerned about the integrity of the Commission’s jurisdiction given any such transfer and over the resulting hybrid CLEC-ILEC that SBC ASI would represent.

As the D.C. Circuit Court made clear, ASI is not similarly situated as other CLECs; it is the “successor and assign” of an SBC ILEC, Pacific in this case, and should be recognized as such. Whether or not Pacific makes virtual collocation available to all competitive local exchange carriers, ASI is a creature of Pacific, and not its competitor, and does not share the same security concerns that oblige real, unaffiliated CLECs to choose more secure and more expensive collocation options. Pacific’s collocation of ASI’s equipment is not real collocation; it is collocation of its own equipment.

ORA is similarly concerned with respect to OSS. To cite, as Pacific does, the finding in the Interim Line Sharing Opinion that the Advanced Services Ordering System (ASOS), the electronic ordering interface, “is not used to order wholesale services from Pacific, does not belong to Pacific, and is not being provided by Pacific” does not resolve those concerns. (See Pacific’s Opening Brief, p. 25) The distinction between Pacific and ASI is a false one and Pacific can no longer hide behind it. ASI is Pacific – or ASI is SBC and Pacific is SBC. ASOS was developed by SBC for use by its affiliate and this affiliate is an extension of its regional ILEC, as the D.C. Circuit ruling indicates. 

Moreover, as ORA made clear in its filed testimony, SBC is in violation of the Merger Condition which ordered that “SBC/Ameritech will establish common electronic interfaces to be used by CLECs and its advanced services separate affiliate.” (Ex. 15, Testimony of Dr. William Johnston, p. 5-3.) Neither Pacific nor ASI answer ORA’s contention that to the extent ASI relies on an OSS interface not available to other CLECs, they are in violation of the merger order – and, now, in contradiction of the D.C. Circuit Court’s ruling respecting SBC’s duty to meet its parity and non-discriminatory obligations regardless of whether they are implemented through a separate advanced services affiliate or through the regional ILEC.

The same problem arises when considering access to remote terminals. Pacific is under a continuing obligation to unbundle its network, whether it be in central offices or in remote terminals utilizing New Generation Digital Loop Carriers. This obligation survives any upgrade of its network and certainly survives any transfer of assets to an affiliate. Neither Pacific nor ASI have provided the Commission with any assurances, however, that the transfer of assets proposed in this Application will not allow Pacific to avoid its obligations to wholesale customers.

III. CONCLUSION

For all the foregoing reasons, and for the reasons set forth in ORA’s Opening Brief, ORA recommends that the Commission stay further proceedings on this Application until SBC and/ or Pacific inform the Commission and parties that they intend to proceed.  If SBC and Pacific do intend to proceed with the proposal in A. 00-01-023, they should be required to revise their filing to show how ASI will meet Pacific’s Section 251 obligations.  In the event the Commission proceeds to the merits of the Application now, then ORA recommends that it be denied, or permitted only subject to the conditions ORA detailed in its testimony.  

Respectfully submitted,

/s/
LAURA J. TUDISCO


Laura J. Tudisco

Staff Counsel
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� ASI is a corporate affiliate of Pacific.  ASI is an entity created by Pacific’s parent, SBC Communications, Inc. (ASI’s Opening Brief, p. 1.)  ASI filed a separate brief endorsing “Pacific’s” valuation method.  Pacific’s valuation method was, in turn, presented in testimony of an employee of another SBC affiliate, SWBT.     


� A similar issue arose in connection with the Application of Verizon California Inc. to transfer its advanced data services assets to a separate data affiliate.  In that case, a Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge noted that “it would be irresponsible simply to accept a wholesale assertion that ratepayers bore no costs of the advanced services assets.”  (Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge, A. 00-09-028, mimeo, p. 9, hereinafter referred to as Scoping Memo and Ruling.)  As the Scoping Memo and Ruling goes on to observe, “ORA also claims ratepayers are entitled to compensation for the asset transfer even if Verizon is correct about when it placed DSL assets in service.  ‘Even without an independent valuation, however, ratepayers unquestionably bore the risk of the local loop, and without that local loop, there would be no Digital Subscriber Line.’”  Thus, the DSL asset valuation need not be limited back in time to 1994, when we adopted Verizon’s NRF decision.”  (Id.)   


� As to whether “any business has relied upon his views as to the way in which they should value assets,” ASI misstates the evidence.  Dr. Koundinya’s testimony was that he did not know, could not know, in fact, whether the valuation reports he prepared and which are in the public domain were used by any businesses.  (Tr., vol. 2, pp. 141-142, Dr. Koundinya/ ORA.)





� ASI’s Opening Brief includes the statement that “As Mr. Koundinya acknowledged to ALJ Walker, ‘it is very difficult to forecast these things.  Technologies change.’”  (ASI’s Opening Brief, p. 8.)  This partial quote is from a response of Dr. Koundinya’s regarding Commission decisions in electric restructuring.  
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