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RESPONSE IN OPPOSITION OF THE OFFICE OF RATEPAYER ADVOCATES TO MOTION OF PACIFIC BELL TO FILE SUPPLEMENTAL REPLY COMMENTS AND RESPONSE TO SUPPLEMENTAL REPLY COMMENTS





On March 26, 1998, Pacific Bell (“Pacific”) filed a Motion for Leave to File Supplemental Reply Comments in response to the Office of Ratepayer Advocates’ Reply Comments Concerning NXX Code Conservation.  Pacific attached its proposed Supplemental Reply Comments to its Motion.  Pursuant to Rule 45(f) of the Rules of Practice and Procedure of the California Public Utilities Commission (“the Commission”), the Office of Ratepayer Advocates (“ORA”) files this Response in Opposition to Pacific’s Motion and requests that the Commission reject Pacific’s Supplemental Reply Comments.  If the Commission chooses to accept Pacific’s Supplemental Reply Comments, ORA requests that its Response to Pacific’s Supplemental Reply Comments contained herein also be considered. 


PACIFIC SEEKS A THIRD BITE AT THE APPLE


Pacific states in its Motion that it “requests leave to reply to two incorrect claims” alleged to have been made in ORA’s Reply Comments on NXX Code Conservation issues.  (Pacific Motion p. 1.)  No rule in the Commission’s Rules of Practice and Procedure addresses whether a party has an entitlement to reply to “incorrect claims” in a round of comments additional to comments initially ordered by the Commission.  Historically, the Commission has interpreted its Rules of Practice and Procedure conservatively, and if no rule explicitly allows a particular procedure, the Commission is inclined to disallow the procedure.�  


The reason for this conservative approach is self-evident.  If the Commission allows any party to continue to make formal filings in order to have the last word, the inevitable result is a document war between opposing parties, with the nation’s forests, not to mention the parties, suffering from the paper onslaught.  Consequently, in a rulemaking process, the Commission offers parties one or two opportunities to comment formally on a topic or set of topics, and in so doing, creates a record to support its decision.  Such was the case here.  The ALJ Ruling issued January 30, 1998, authorized two rounds of comments on NXX Code Conservation Issues.  Every party had the same opportunity to comment.  Now Pacific asks for the opportunity to comment again, thus seeking not the proverbial second, but rather a third bite at the apple.   


PACIFIC ALLEGES NO NEW FACTS


The basis for Pacific’s request is not that Pacific has new facts to offer.  Rather, Pacific simply disagrees with ORA’s conclusions, which Pacific 


characterizes as “two specific claims that are incorrect and are not supported by the record.”   (Pacific Motion p. 1.)  Since the Commission takes comments in order to develop a record, and the parties comments constitute the record, it is not clear how one party’s opinions can be unsupported by the record.  Record support is what the Commission relies upon in drawing conclusions; it is not a rule which governs what views a party may express.  Thus, if Pacific wanted to add to the record by, for example, offering new facts which it did not include in its Comments or Reply Comments, that might be an appropriate basis for seeking to file supplemental reply comments.  Here, however, Pacific just disagrees with what ORA said, and wants the opportunity to rebut ORA’s opinion without even asserting any facts in support of its rebuttal.  This is not a valid basis for allowing a party to supplement the record. 


In support of its request to supplement, Pacific states, almost accusingly, that “ORA did not file opening comments on NXX code conservation issues”.   (Pacific Motion, p.1.)  This statement is correct.  ORA occasionally does not file an opening round of comments on a particular issue or set of issues.  Pacific then notes that “ORA did, however, file reply comments”.  (Id.)  This also is correct, and again, is a procedure ORA has employed numerous times.  ORA has consulted with assigned ALJ Thomas Pulsifer as to whether he objects to this process.  He has informed ORA that as long as parties raise no new issues in reply comments, but rather, only respond to issues raised in opening comments, parties are free to file just reply comments.  That is exactly what ORA did.


Pacific suggests, however, that ORA engaged in some sort of devious behavior.  Because ORA did not file Comments, Pacific says, “[t]he parties therefore did not have the opportunity to address ORA’s arguments in their reply comments”.  (Pacific Motion, p. 1.)  This is completely beside the point.  Had ORA filed Comments, ORA easily might have not addressed the issues raised by other parties and to which ORA responded in its Reply Comments.  It was precisely because ORA was not able to offer initial thoughts on code conservation issues that it did not file Comments.  Thus, Pacific and other parties still would not have known, until ORA filed Reply Comments, ORA’s views on the “data” pertaining to current code utilization, nor on “having number pooling issues addressed by a code conservation workshop/task force”.  (Pacific Motion, p. 1.)   The fact that Party A does not know in advance what Party B might say in comments does not create a right for Party A to respond, after the fact, to whatever Party B did say.  That is just not how the comment process works. 


Pacific’s argument has no merit.  The object of allowing parties one or two rounds of comments is to create a record.  It is not to give one party the last word.  The Commission, therefore, should reject Pacific’s Motion.  ORA recognizes that the Commission may choose to err on the side of being exceedingly accommodating rather than strictly limiting information pursuant to the Rules of Practice and Procedure.  However, in addition to the procedural deficiency of Pacific’s Motion, Pacific’s Supplemental Reply Comments introduce no new facts or information and are substantively without merit. 


PACIFIC HAS NOT DEMONSTRATED THAT IT WILL SUFFER HARM IF THE COMMISSION REJECTS ITS SUPPLEMENTAL REPLY COMMENTS


In its Motion for Leave to File Supplemental Reply Comments, Pacific asserts that it will suffer harm if it cannot respond to ORA’s Reply Comments.  Pacific fails to describe this alleged harm and also does not demonstrate that such harm will occur.  


Rule 45 (e) states:


A motion must concisely state the facts and law supporting the motion and the specific relief or ruling requested.


Pacific has not cited any law or rule, or stated any facts which support its claim that it will suffer harm if the Commission denies Pacific’s Motion.  Indeed Pacific has failed to state any facts at all.  Thus, Pacific has not made the requisite showing for the Commission to grant its Motion.


Moreover, ORA opposes Pacific’s assertion  that Pacific will suffer harm if it cannot file a response to ORA’s Reply Comments.  Pacific benefits from the comment schedule previously set by the Administrative Law Judge in this proceeding.  Such a schedule ensures parties the opportunity to be heard and an efficient decision-making process.  In contrast to these regulatory goals, Pacific’s Motion is attempting to lengthen this proceeding and create a document war as described above.  For these reasons, the Commission should deny Pacific’s Motion and reject Pacific’s Supplemental Reply Comments.


ORA AND OTHER PARTIES WILL SUFFER PREJUDICE IF THE COMMISSION PERMITS PACIFIC TO FILE  ITS SUPPLEMENTAL REPLY COMMENTS


Pacific claims that no party will be prejudiced by allowing Pacific to file its Supplemental Reply Comments.  This claim is incorrect.  ORA and other parties will suffer prejudice if Pacific is granted leave to file its Supplemental Reply Comments.  Specifically, ORA and other parties will lose the opportunity to effectively present their opinions and recommendations concerning Pacific’s proposals to the Commission.  If, after a final round of Comments, Pacific is permitted to file subsequent Comments to rebut ORA’s and other parties’ opinions and recommendations, then ORA and other parties will be denied an equal opportunity to participate in this proceeding.  


Further, if the Commission grants Pacific leave to file its Supplemental Reply Comments, the Commission itself will suffer prejudice.  In this proceeding, the Commission ordered both Comments and Reply Comments to be filed concurrently.  This process ensures all parties a fair opportunity to advocate a position and support or oppose the positions of other parties.  To allow Pacific the opportunity to file its Supplemental Reply Comments destroys this process.  As a result, the Commission will be prejudiced by abandoning the procedural safeguards that ensure that it provides parties with an equal opportunity to participate in this proceeding.  For these reasons, the Commission should deny Pacific’s Motion for Leave To File Supplemental Reply Comments.


CONCLUSION		


Pacific has provided the Commission with no legal authority or factual support for its Motion for leave to file a third round of Comments in this proceeding.  Pacific has stated no new facts which would substantiate a need to file its Supplemental Reply Comments.  Instead, Pacific simply seeks to rebut ORA’s opinions and recommendations by restating its own.  Pacific has not demonstrated that it will suffer harm if this Commission denies Pacific’s Motion.  On the other hand, ORA, other parties and the Commission itself will suffer prejudice in the event that Pacific is permitted to file a third round of Comments.  For the foregoing reasons, the Commission should deny Pacific’s Motion. 





Respectfully submitted,


HELEN M. MICKIEWICZ
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� For example, Rule 47(g) allows a party who has filed a petition to modify a Commission order, with the permission of the ALJ, to reply to responses to the petition to modify.  No comparable rule exists for comments in rulemakings.  (See Article 3.5, Rules 14.1 et seq.)   
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