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COMMENTS Of The Office Of Ratepayer

Advocates on the draft decision of alj o’donnell

The Office of Ratepayer Advocates (ORA) submits these Comments on the Draft Decision of Administrative Law Judge O’Donnell (DD).  ORA generally supports the DD.  ORA limits these Comments to the DD’s discussion of the “appearance of potential bias” in the context of an audit concerning SBC Advanced Solutions, Inc. (ASI)—a discussion both outside the scope of this proceeding and a constraint on the Commission’s flexibility in the assignment of audits.

In the absence of a full consideration of the issues of “bias,” “appearance of bias,” “independence,” and “objectivity,” the Commission should not address any of those issues in this proceeding.  The January 27, 2000, Scoping Memo and Ruling of Assigned Commissioner limited the issues in this proceeding to, among others, audits.  In its February 28, 2000, Reply Brief, ASI first raised the issue of the “appearance of potential bias” of ORA in the context of assignment of an audit to ensure compliance with the Commission’s affiliate transactions and cost allocation rules.  ASI’s comments on that issue do not address any issue previously raised in briefing but merely follow the Commission’s action on a different audit.
  Since there is no record on the “appearance of potential bias” in this proceeding, the Commission should decline to address ASI’s comments.  Instead, the DD discusses “bias,” “appearance of bias,” “independence,” and “objectivity.”

The issue before the Commission is whether it should order an audit concerning ASI to ensure compliance with the Commission’s affiliate transactions and cost allocation rules.  The DD appropriately concludes that such an audit is necessary.  (DD, p. 13, Finding of Fact 4.)  Any further discussion of the audit, including its assignment, transforms an internal management decision of the Commission into a matter subject to formal proceedings and invites broader litigation before the Commission.

To entertain an issue that has not been properly raised (whether ORA is potentially “biased”), to then resolve the issue adversely to the party raising it (ORA is not potentially “biased” on the “record” before the Commission), but finally to proceed as the complaining party requests (Telecommunications Division will perform the audit) simply encourages more such comments in every imaginable context.  The DD’s “clarification” of D.00-02-047 
 also encourages future litigation concerning actions taken by the Commission.  Once the Commission decides which division must perform the audit and that division acts, the subject of the audit in essence is invited to make formal complaint that every staff action or decision is evidence of the “appearance of bias.”  The suggestion that “continuing problems” becomes evidence of the “appearance of bias” openly invites a series of complaints from the regulated industry.  Ultimately, the complaining party can point to its own complaints as evidence of the “appearance of bias” on the part of Commission staff.  Following the same logic, the issue of “appearance of bias” can arise with any audit submitted by any party in any proceeding.

The preferred outcome is for the Commission to decline to assign responsibility for an audit in a formal decision.  The ongoing federal-state dialogue concerning compliance with the Federal Communications Commission’s SBC-Ameritech merger Order, not a part of the record in this proceeding, should cause the Commission to prefer maximum flexibility in making a specific assignment.  Finally, the audit is an ongoing assignment.  Should circumstances, including internal reorganization, necessitate reassignment of the audit, the Commission should prefer handling the matter internally rather than through proceedings to modify a formal decision.

The Commission should decline to formally assign responsibility for the audit of compliance with the Commission’s affiliate transactions and cost allocation rules in order to ensure maximum flexibility and to avoid litigation over the issue of “bias.”

Respectfully submitted,


Janice Grau

Staff Counsel
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April 10, 2000
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PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT (FOF):

FOF 5: Delete

CONCLUSIONS OF LAW (COL):

COL 1: (Replace) The Commission shall audit applicant, with emphasis on affiliate transaction and cost allocation compliance as part of, or at the same time as, the FCC audit, with costs to be borne by applicant.

COL 2: Delete

� D.00-02-047, concerning the Pacific Bell new regulatory framework audit, was mailed on February 29, 2000.


� ORA and The Utility Reform Network filed a Joint Application for Rehearing of D.00-02-047 on March 30, 2000.
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