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OF THE OFFICE OF RATEPAYER ADVOCATES





Pursuant to Rule 85 of the Commission’s Rules of Practice and Procedure, the Office of Ratepayer Advocates (ORA) submits this Application for Rehearing of D.98-11-066.  D.98-11-066 violates Public Utilities Code Sections 1705 and 311, because the Commission failed to make appropriate findings and failed to issue a proposed decision.

INTRODUCTION

The issue of the recovery of implementation costs by Pacific Bell (Pacific) and GTE California Incorporated (GTEC) arises in the context of the Commission’s opening California markets to facilities-based and resale local exchange competition in D.95-12-057 and D.96-03-020, respectively.  The Telecommunications Act of 1996 (the Act) required all incumbent local exchange carriers (ILEC) to open their networks to competition and imposed specific duties and obligations on ILECs.  Despite the promise of competitive choices, minimal local competition is evident in California and carriers have abandoned new offerings of resale local exchange competition.  Nationwide, competitive local exchange carriers (CLEC) have less than a 5% share of local exchange market revenues and are projected to have fewer than 3% of the total switched access lines.�  On December 17, 1998, the Commission found that Pacific’s draft Section 271 application and the ensuing collaborative process demonstrate that Pacific has only met 4 of the Act’s 14 checklist requirements and has not irreversibly opened the local exchange market to competition.  (Commission December 17, 1998 News Release)

In Phase II of this proceeding, the Commission considered whether Pacific and GTEC were entitled to recover implementation costs for local competition. Parties, including ORA (specifically, the Division of Ratepayer Advocates, ORA’s predecessor), served testimony.  The Commission held hearings in October and November, 1995, on the costs Pacific and GTEC estimated they would incur in connection with implementing the Commission’s local competition rules, and on whether, how and to what extent Pacific and GTEC should be compensated for such costs, among other issues.  In its decision on this matter, D.96-03-020, the Commission declined to order recovery of the estimated implementation costs.  (Re Competition for Local Exchange Service, 65 CPUC 2d 156, 206, 1996 Cal. PUC LEXIS 257, *139)  The Commission did authorize Pacific and GTEC to establish a memorandum account to record actual implementation costs incurred on and after January 1, 1996.  (Id.)

On April 25, 1997, Administrative Law Judge Pulsifer issued a ruling soliciting comments on the adequacy of the detail in Pacific’s and GTEC’s local competition implementation costs reports and on whether the costs included in the accounts properly relate to local competition implementation.  Parties submitted opening and reply comments.  In D.98-11-066, the Commission ordered Pacific, GTEC and competitive local carriers to impose an end-user surcharge to amortize what the Commission characterized as one-third of the accumulated balance in the implementation cost memorandum accounts as of December 31, 1996.  

(D.98-11-066, mimeo, p. 35, Ordering Paragraph (OP) 1)  The Commission also ordered that collection of the surcharge revenues by Pacific and GTEC would be subject to a later true up.  (D.98-11-066, mimeo p. 32, Finding of Fact (FOF) 28)  Finally, the Commission ordered a further process to address issues related to the recovery of 1996 implementation costs by Pacific and GTEC.  (Id. at p. 36, OP 5)  The Commission will not establish a process to address recovery of implementation costs in 1997 and beyond until Pacific and GTEC file reports updating the amounts booked to the memorandum accounts subsequent to 1996.  (Id. at p. 37, OP 14)

ARGUMENT

The Commission fails to make legally required findings that Pacific’s and GTEC’s recorded implementation costs exclude costs common to all carriers and involve internal processes, that consumers have benefited from the asserted implementation costs, and that the Telecommunications Act of 1996 supports ILEC recovery of implementation costs.  The Commission also failed to issue a proposed decision, as required by Public Utilities Code section 311, even though in an earlier phase of this proceeding hearings were held to consider the imposition of an end user surcharge.  Finally, D.98-11-066 is internally inconsistent in that it orders amortization of one-third the accumulated balances for 1996 implementation costs but calculates the surcharge based on three-quarters of the balance.

The Commission Violates Section 1705 of the Public Utilities Code By Failing to Make a Finding that Pacific’s and GTEC’s Recorded Implementation Costs Exclude Activities Common to All Carriers and Internal Processes

In D.98-11-066, the Commission fails to make the legally required finding that Pacific’s and GTEC’s recorded 1996 implementation costs exclude 1) costs for activities which are common to all carriers, incurred to implement the carrier’s own facilities; and 2) costs for internal processes in order to serve their own customers and to maximize their competitiveness.  (See D.98-11-066, mimeo, p. 33, Conclusions of Law (COL) 7, 8)  The Commission establishes these two exclusions, designed to limit implementation costs to those required by and for the benefit of competition, rather than for the ILECs as competitors, without finding that Pacific’s and GTEC’s recorded 1996 implementation costs properly exclude these costs.  As a result, D.98-11-066 violates section 1705 of the Public Utilities Code.  Section 1705 provides in relevant part that:

. . . the decision shall contain, separately stated, findings of fact and conclusions of law by the commission on all issues material to the order or decision.

In D.98-11-066, the Commission determines that there is a two-pronged exclusion from recoverable local exchange competition implementation costs—costs used to benefit the carrier and costs for which work products have not been completed.  Determining which costs fall within these exclusions is a material issue.  

The Commission makes the implicit finding that costs for work products which have not been completed are excluded from the memorandum accounts for Pacific:

[a]ll implementation costs for 1996 represent activities which, Pacific reports, have already been completed.

(Id. at p, 31, FOF 21)

However, the Commission fails to make the finding that implementation costs recorded for GTEC exclude costs for work products which have not been completed.  The Commission also fails to make the finding for both GTEC and Pacific that recorded costs exclude categories of costs which benefit the carriers and their customers, such as marketing costs.  The failure to make findings on these material issues violates section 1705.  (Camp Meeker Water System, Inc. v. Public Utilities Commission, (1990) 51 Cal. 3d 845, 863-864, 274 Cal. Rptr. 678)

In addition, these findings cannot be made on the current record. There is no evidence in the record upon which the Commission could make the required finding that the recorded implementation costs of Pacific and GTEC exclude costs for activities common to all carriers incurred to implement the carrier’s own facilities and for internal processes in order to serve their own customers and to maximize their competitiveness.  Conclusions must be supported by the record.  (In the matter of the investigation on the Commission's own motion into the Pacific Telesis Group's "spin-off" proposal, D.94-03-036, 1994 Cal. PUC LEXIS 156, *14; 53 CPUC2d 344)  Pacific’s and GTEC’s reports are silent on that issue.  In fact, Pacific notes that implementation costs include educating employees and customers about the impact of local competition.  (D.98-11-066, mimeo, Appendix A, p. 2)  GTEC’s cost submission includes the Network Profile System, which “supports the development of marketing studies/analyses . . .”  (Id. at Appendix B, p. 3)  These costs clearly are common to all carriers and undertaken to maximize their competitiveness.  As such, these costs do not meet Commission criteria elucidated in the body of the decision.  For this reason, the Commission should reverse its decision permitting provisional recovery of local exchange implementation costs.

�The Commission Violates Section 1705 By Failing to Make a Finding that a Consumer Benefit Analysis Is Part of the Further Process Ordered to Address Recovery of Implementation Costs

The Commission’s failure to permit parties to challenge recovery of implementation costs on the ground that consumers do not benefit from them violates section 1705.  In D.96-03-020, the Commission concluded that Pacific and GTEC had the burden of proof on two issues, as follows:

[t]he LECs are placed on notice that they will be responsible for justifying the reasonableness and consumer benefits of any amounts which they seek to recover through an end-user surcharge.

(D.96-03-020, 65 CPUC 2d 156, 207, 1996 Cal. PUC LEXIS 257, *141)

The Commission further noted that “the LECs will have to demonstrate the costs they seek to recover provide benefits to the public interest.”  (Id. at 206, 1996 Cal. PUC LEXIS at *139)  ORA noted in its Reply Comments in this proceeding that Pacific had failed to meet its burden of demonstrating the reasonableness and consumer benefits of the amounts it sought to recover.  (ORA’s May 23, 1997 Reply Comments, p. 6)

In D.98-11-066, the Commission addresses the reasonableness of the level of asserted implementation costs that have been incurred but is silent on the issue of whether the benefits of those costs inure to consumers.  Specifically, the Commission permits parties to:

challenge specific instances of double counting of implementation costs by the costs established in the OANAD proceeding and to raise any other challenges to the reasonableness of implementation costs incurred.

(D.98-11-066, mimeo, p. 36, OP 6, emphasis added)

The Commission fails to make any findings on the consumer benefits of any implementation cost amounts or to provide for parties to challenge any asserted implementation costs on the basis that they do not produce consumer benefits.  Since the Commission previously has found that consumer benefits associated with implementation cost recovery is a material issue and has required the ILECs to “demonstrate” and “justify” that such benefits have in fact accrued to ratepayers, the failure to make any finding on the consumer benefits associated with the amounts being amortized or to make provision for future hearings on the issue violates section 1705.

The Commission’s focus in D.96-03-020 on consumer benefits from, and the reasonableness of costs associated with, the implementation of local exchange competition is both proper and critical to a reasonableness review.  A cost-benefit analysis is a critical component of a reasonableness review.  Where ratepayers receive no benefits, costs must be disallowed.  (See In the Matter of the Application of Pacific Gas and Electric Co., D.92-11-050, 1992 Cal. PUC LEXIS 801, **14-15)  To fail to provide for such a cost benefit analysis is legal error.  For these reasons, the Commission should reverse its decision to permit provisional recovery of local exchange competition costs.

D.98-11-066 Violates Section 1705 By Failing to Make A Finding that the Telecommunications Act Supports ILEC Recovery of Implementation Costs

The Commission states that to allow for recovery of the ILECs’ reasonably incurred implementation costs is consistent with the cost recovery principles embodied in the Telecommunications Act.  (D.98-11-066, mimeo, p. 33, COL 1)  In contravention of section 1705, the Commission makes no finding to support that conclusion.  Instead, the Commission finds:

[n]othing in the Act states or implies that as a condition of entry into the interLATA market, the ILECs are to be denied recovery of costs incurred to implement the infrastructure of local competition.

(Id. at p. 30, FOF 11)

This finding does not satisfy the requirement that the Commission find that the Act affirmatively supports ILEC recovery of costs and, in fact, no provision of the Act supports the Commission’s ordering of recovery of ILEC implementation costs.  Reference by this Commission to the Section 271 checklist requirement under the Act to show that local competition has been implemented is misplaced.  (Id. at FOF 10)  Section 271 concerns regional bell operating company entry into the interLATA market.  In any event, Pacific has not submitted its Section 271 application to the Federal Communications Commission.  In reviewing Pacific’s draft Section 271 application, this Commission has found that Pacific has not satisfied the Section 271 checklist requirement.  (Commission December 17, 1998 News Release)

No provision of the Act supports recovery of implementation costs by end user surcharge.  The Commission states that it is consistent with the intent of the Act to permit recovery of costs associated with developing the infrastructure of local competition, because the Act permits recovery for interconnection and unbundling of network element costs.  (See, D.98-11-066, mimeo, p. 18.)  However, that justification fails on two counts—no surcharge is at issue and the costs associated with interconnection and unbundling of network elements are being recovered from carriers, not from end users.  (See e.g., 47 U.S.C. § 251(c)(2)&(3))  Therefore, the imposition of an end user surcharge for Pacific's and GTEC's recovery of implementation costs associated with local competition conflicts with the cost recovery rationale found in the Act, and relied on by this Commission.  Finally, imposition of the surcharge necessitates further review to ensure that costs are not recovered both pursuant to the Act and pursuant to D.98-11-066.

The intent behind the Act was to bring the benefits of competition to telecommunications consumers in the United States.  Requiring that consumers in California pay higher rates for benefits which have not yet arrived violates the intent behind the Act.  Insofar as the Commission incorrectly relies on the Act to support provisional recovery of ILEC implementation costs, the Commission must reverse its decision permitting recovery of implementation costs.

The Commission Violates Section 311 of the Public Utilities Code By Failing to Issue a Proposed Decision

The Commission violates section 311 by failing to issue a proposed decision on the imposition of the end-user surcharge.  Section 311 states in relevant part:

[T]he assigned commissioner or the administrative law judge shall prepare and file an opinion setting forth recommendations, findings and conclusions.  The opinion of the assigned commissioner or the administrative law judge is the proposed decision and a part of the public record in the proceeding. . . . The commission shall issue its decision not sooner than 30 days following filing and serving of the proposed decision by the assigned commissioner or the administrative law judge, except the 30-day period may be reduced or waived by the commission in an unforeseen emergency or upon the stipulation of all parties to the proceeding or as otherwise provided by law.

(See, section 311(d).)

The Commission’s decision-making process on the issue of the imposition of an end user surcharge is subject to the procedures set forth in section 311.  The Commission provides no justification for waiving the requirement that its decision issue no sooner than 30 days following filing and serving of a proposed decision.  For this reason, the Commission should reverse its decision to impose an end user surcharge to recover Pacific’s and GTEC’s local exchange competition implementation costs.

Section 311 Applies To The Commission’s Decision Making Process

The requirement to issue a proposed decision in section 311 applies to all decisions made by the Commission arising from the taking of evidence at a hearing.  (See, section 311(c) and (d).)  In this case, the Commission has issued a decision on the recovery via an end user surcharge of costs associated with the implementation of local competition without the assigned commissioner or administrative law judge issuing a proposed decision.  This action constitutes legal error.  

During October and November 1995, the Commission held evidentiary hearings in this proceeding concerning recovery by ILECs of the costs they assert were associated with the implementation of local competition.  (See, D.96-03-020, 65 CPUC2d 156, 168, 1996 Cal. PUC LEXIS 257 *6)  In those evidentiary hearings, parties addressed the issue of ILEC recovery of implementation costs associated with local competition and what form that recovery should take.  (65 CPUC 2d at 203-206, 1996 Cal. PUC LEXIS * 129-*136).  In D.96-03-020, the Commission did not resolve either of those issues.  Specifically, the Commission stated:

[w]e shall consider establishing an end-user surcharge for certain reasonably incurred implementation costs at a later date in either this proceeding or the NRF proceeding when more reliable cost data is available. . .  We will not preapprove recovery of any specified amount of implementation costs for Pacific and GTEC at this time.  We will, however, authorize Pacific and GTEC each to establish a memorandum account to record actual implementation costs incurred on and after January 1, 1996, the date when local exchange competition was officially instituted.  (65 CPUC2d at 206; 1996 Cal. PUC LEXIS at *139.)

In D.96-03-020, the Commission generally claimed that it disposed of all issues raised at the evidentiary hearings.  (65 CPUC 2d at 169; 1996 Cal. PUC LEXIS at *7)  This claim is incorrect.  In fact, the issuance of D.98-11-066 by the Commission on November 19, 1998, categorically confirms that the Commission did not dispose of all of the issues raised at evidentiary hearings.  For instance, the issue of ILEC recovery of implementation costs associated with local competition clearly remained unresolved.  The Commission admits as much in the first sentence of D.98-11-066 wherein it states that it is now disposing of Pacific’s and GTEC’s requests for recovery of implementation costs for local competition which are being recorded in memorandum accounts on an ongoing basis.  (D.98-11-066, mimeo., p.1.)  

Although the Commission received written comments during 1997 and 1998 on the issue of on the adequacy of the detail in Pacific’s and GTEC’s local competition implementation costs reports and on whether the costs included in the accounts properly relate to local competition implementation, the Commission did not further address the issue of whether an end user surcharge was the appropriate means for recovery of implementation costs.  That issue arose solely from the evidentiary hearings held in this Rulemaking/Investigation during 1995.  As such, section 311 of the P.U. Code necessarily applies to any decision reached by the Commission on that issue.  The Commission violated section 311(d) by issuing a decision on ILEC recovery of implementation costs associated with local competition via an end user surcharge without first filing and serving a proposed decision.  For this reason, the Commission must reverse its decision on the imposition of an end user surcharge.

D.98-11-066 Is Internally Inconsistent on the Issue of the Amortization Amount for Implementation Costs

The Commission errs in D.98-11-066 by ordering the amortization of one third of the accumulated balance in Pacific’s and GTEC’s implementation cost memorandum accounts but then calculating the surcharge using three quarters of the accumulated balance.  (D.98-11-066, mimeo, p. 22, OP 1, FOF 29)  As such, the decision is internally inconsistent.

Ordering Paragraph 1 provides:

[e]ffective January 1, 1999, Pacific Bell (Pacific), GTEC California Incorporated (GTEC), and all other competitive local carriers serving customers within the Pacific and GTEC service territories are hereby ordered to amend their retail tariffs to impose an end-user surcharge as presented below to amortize one-third of the accumulated balance in the implementation cost memo accounts as of December 31, 1996.  (emphasis added) 

However, the Commission earlier states that it will authorize an end user surcharge to amortize 75% of the 1996 year-end balance, because amortizing one-third of the balance will not cure the problem of accumulated implementation costs.  (Id. at p. 22; see also FOF 29 and OP 2)  These parts of the decision are inconsistent.

In addition, amortizing three-quarters of the accumulated balance is inconsistent with the Commission’s finding that:

[f]urther scrutiny of both Pacific’s and GTEC’s costs is needed to confirm whether any misclassification or double counting of costs has occurred in coordination with the UNE and OSS/NRC phases of the OANAD proceeding.

(Id. at p. 32, FOF 24)

Where double counting is at issue and further scrutiny is needed, amortization of more than one-third of the accumulated balance almost ensures over-recovery and a subsequent offsetting surcredit.�

Finally, both Pacific and GTEC operate under incentive regulation, the New Regulatory Framework (NRF).  As the Commission previously has found, under incentive regulation, the utility is at risk for investment and operating decisions.  (D.89-10-031, Re Alternative Regulatory Frameworks for Local Exchange Carriers, 33 CPUC 2d 43, 150)  Since NRF utilities, such as Pacific and GTEC, bear the risk for their operating decisions, amortization of a high percentage of asserted costs, which parties have challenged for reasonableness and consumer benefits, is contrary to the principles of NRF.  For these reasons, the Commission must reverse its decision on the imposition of a surcharge or limit the surcharge to one-third of the accumulated balance subject to later disallowance.

CONCLUSION

The Commission should grant this Application for Rehearing and should reverse its decision to impose a provisional end user surcharge to recover a portion of Pacific’s and GTEC’s alleged implementation costs.
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� Telecommunications Reports, December 14, 1998.

� Although the Commission states that the surcharges are imposed on an interim basis, subject to true-up and that any costs ultimately found to be unreasonable will be disallowed in determining the amount of final cost recovery (D.98-11-066 mimeo at pp. 22-23), there is no FOF, COL or OP that confirms that unreasonable costs will be disallowed.
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